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|. Introduction

1. The Conference of the States Parties to the UN&tns Convention against Corruption
(hereinafter referred to as UNCAC or the Conventiwas established pursuant to article
63 of the Convention to, inter alia, promote andiew the implementation of the
Convention.

2. In accordance with article 63, paragraph 7, ofGeavention, the Conference established
at its third session, held in Doha from 9 to 13 &lober 2009, the Mechanism for the
Review of Implementation of the Convention. The Keusm was established also
pursuant to article 4, paragraph 1, of the Conwentivhich states that States parties shall
carry out their obligations under the Conventiomimanner consistent with the principles
of sovereign equality and territorial integrity 8tates and of non-intervention in the
domestic affairs of other States.

3. The Review Mechanism is an intergovernmental pedsose overall goal is to assist
States parties in implementing the Convention.

4. The review process is based on the terms of reterehthe Review Mechanism.

[I. Process

5. The following review of the implementation by thesdeéral Republic of Nigeria
(hereinafter referred to as Nigeria) of the Conients based on the completed response
to the comprehensive self-assessment checklistiveecefrom Nigeria, and any
supplementary information provided in accordancéhvparagraph 27 of the terms of
reference of the Review Mechanism and the outcoie¢h® constructive dialogue
between the governmental experts from Lesotho, Btagro and Nigeria, by means of
telephone conferences and e-mail exchaagessinvolving Mr. Emmanuel Akomaye and
Ms. Lilian Ekeanyanwu from Nigeria, Mr. Sefako Seemand Mr. Litelu Joseph
Ramokhoro from Lesotho and Ms. Nina Krgovic, Ms.ré&f Bakalbasic, Ms. Ana
Boskovic, Ms. Milica Andjelic, Mr. Dusan Drakic, M¥esna Ratkovic and Mrs. Sonja
Boskovic from Montenegro. The staff members of Becretariat were Ms. Tanja
Santucci and Mr. Samuel de Jaegere.

6. A country visit, agreed to by Nigeria, was conddcite Abuja from 7 to 9 April 2014.
During the on-site visit, meetings were held witle Attorney-General of the Federation;
the Solicitor-General of the Federation and PermaSecretary of the Federal Ministry
of Justice; the Chairman and members of the Inddgr@nCorrupt Practices Commission
(ICPC); the Chairman and members of the EconomicFanancial Crimes Commission
(EFCC); the Chairman and members of the Code ofdGanBureau; the office of the
Director of Public Prosecution; the Federal Minjstf Justice; the Nigerian police force;
the Nigerian Financial Intelligence Unit (NFIU).etlfSpecial Control Unit Against Money
Laundering (SCUML), the Central Authority in thedegal Ministry of Justice, as well as
a judge, civil lawyers and a representative frowil siociety.
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Executive summary
1. Introduction

1.1 Overview of the legal and institutional framework of Nigeria in the context of
UNCAC implementation

7. Nigeria signed the Convention on 9 December 20Q@8Bratified it on 24 October 2004.

Nigeria deposited its instrument of ratificationtiwithe Secretary-General of the United
Nations on 14 December 2004.

8. According to Section 12(3) of the Constitution,sAat the National Assembly passed in

the implementation of treaties rank equally withestActs and form an integral part of
domestic law. The Convention is yet to be domeéstida Nigeria.

9. The implementing legislation includes the Corrupad®ices and Other Related Offences

(ICPC) Act 2000, Economic and Financial Crimes Cassion (Establishment) (EFCC)
Act 2004, Money Laundering (Prohibition) Act 20Xs (amended) (MLPA), Code of
Conduct Bureau and Tribunal Act 1991 (CCBTA), Cnahi Code and Criminal
Procedure Law (CPL) (applicable in Southern Niggri##enal Code and Criminal
Procedure Code (applicable in Northern Nigeria),ideénce Act 2011, Extradition Act
1990 and Mutual Assistance in Criminal Matters witthe Commonwealth (Enactment
and Enforcement) Act 1998 (MLA Act).

10.At both the Federal and State levels, there aredhdistinct arms of government — the
Executive, the Legislature and the Judiciary. Ther8me Court is the highest court of
the land and directly below it is the Court of App&llowed by the Federal and State
High Courts. These are followed by Magistrate Csutthe Sharia and Customary Courts.

11.Nigeria is party to the African Union Conventionr f@reventing and Combatting
Corruption and the ECOWAS Protocol against Corrapfi as well as the Inter-
Governmental Action Group against Money Laundenm@/est Africa (GIABA).

12.Dedicated authorities to fight corruption includeet ICPC, EFCC, Code of Conduct
Bureau (CCB) and police, as well as the DirectorRafblic Prosecution (DPP), the
Attorney-General, the Financial Intelligence UniNKIU), the courts and other
specialized law enforcement agencies.

13.The adoption of a national strategy against corroptis pending, and the reviewers
welcome its adoption to further anti-corruption reaees.

2. Chapter I11: Criminalization and Law Enforcement
2.1. Observations on the implementation of the articles under review

Bribery and trading in influence (arts. 15, 16, 4&d 21)

14.Nigeria has criminalized active and passive bribprincipally in Sections 8 to 10 of the
ICPC Act and in the Criminal Code. Section 9, ICR& covers active bribery of public
officers and any other persons, whilst Sectionsn8 20 cover passive bribery by any
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persons; third party beneficiaries, including legpérsons, are covered (Section 2).
Section 53 creates a presumption of guilty mind.

15.The definition of public officer in the ICPC Actlndes persons employed or engaged in
any capacity in the public service of the FedemtiState or Local Government, public
corporations, private companies floated by any gowent or agency, as well as judicial
officers, appointed or elected officials and mersbeaf parliament. Judges and
magistrates are considered public officers unddahtlibe ICPC Act and Criminal Code.

16.Sections 8 to 10, 17(1) and 404(1) of the CrimiGade could partially be applied to
cover bribery involving foreign public officials drother persons, with some limitations.
One case was cited which resulted in acquittallengrounds of diplomatic immunity.

17.Nigeria has not comprehensively criminalized tradin influence but adopted relevant
measures in Sections 17, 19, 21 and 22, ICPC Act.

18. Nigeria has partially criminalized bribery in theipate sector through the application of
Sections 8 and to some extent 9 and 17, ICPC AetreThave been no prosecutions of
private sector bribery.

19. Statistics on prosecutions and investigations,udirig forfeited or confiscated assets, are
not centrally coordinated. There is lack of commes$ive statistics and disaggregated
data on corruption-related and money laundering elstigations, prosecutions and
convictions due to a lack of effective coordinatachanisms. It is therefore difficult to
determine how many corruption and money laundeciages have been investigated and
prosecuted.

Money-laundering, concealment (arts. 23 and 24)

20.Nigeria has criminalized money laundering under tlbes 17 and 18, EFCC Act,
Sections 15 and 16, MLPA Act, and Section 24, |I@en a manner largely consistent
with the Convention. Measures are also found inAtleance Fee Fraud and Other Fraud
Related Offences Act 2006. Money laundering appiidsoth natural and legal persons,
and proof of knowledge can be derived from objedactual circumstances. Nigeria has
adopted an all-crimes approach to predicate offentteat covers money laundering by
any person or body corporate within or outside MigéSection 15, MLPA). There are no
obstacles to pursuing self-laundering. 17 moneynd®uing convictions were reported
from 2010 to 2013. Money laundering linked to cetron and involving public officials
underlies most reported cases. Concealment is addcein Section 17, MLPA Act and
Section 24, ICPC Act.

Embezzlement, abuse of functions and illicit emnieht (arts. 17, 19, 20 and 22)

21.Provisions on embezzlement and misappropriationpoblic funds covering theft,
dishonest misappropriation and criminal breachroist are found mainly in the Criminal
Code and Penal Code.

22.The abuse of functions is addressed mainly in &edi®, ICPC Act and in Sections 104
and 404, Criminal Code, although not all third parihterests are covered. 353 cases of
abuse of office were investigated by CCB from 20013.
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23.Section 44(2) ICPC Act establishes a rebuttablesymgotion of illicit enrichment under
powers to obtain information by the ICPC Chairmahe failure to declare assets is also
an offence under CCBTA. 89 cases of illicit enriehtmand breach of code of conduct
were investigated by CCB from 2007 to 2013, somehath resulted in prosecutions.

24.Measures in the Criminal Code (Section 390 and @ra40) address theft and frauds by
trustees and officers of companies and corporatiarigsch cover the majority of cases of
embezzlement in the private sector.

Obstruction of justice (art. 25)

25.Sections 126 and 133, Criminal Code cover wrongitérference with or influencing
witnesses in judicial proceedings. Various provisiaddress the obstruction of official
duties by justice or law enforcement officials,atody in the Criminal Code, MLPA, ICPC
Act and EFCC Act. There continue to be physicalcks, threats and intimidation of
investigators, prosecutors, heads of agencies anlggs, as well as reported acts of
bribery.

Liability of legal persons (art. 26)

26.Nigeria has established the criminal liability afgal persons (e.g., MLPA, ICPC Act,
Criminal Code, Interpretation Act) and relevant easvere cited, including cases where
both natural and legal persons were charged. Sesteimave included the winding up of
corporate entities (Section 19(2) MLPA) and forfeat of assets. General penalties under
the ICPC Act (Section 68), namely fines up to kmrusand naira or imprisonment up to
two years or both, are considered to be low. Adiegive amendment to enhance penalties
against legal persons had previously been introdumgt failed.

Participation and attempt (art. 27)

27.All relevant forms of participation are covered the Criminal Code, ICPC Act and
EFCC Act, although no case examples were cited.

28.Criminal attempts are punishable under Sectionl@2®C Act, Section 18(b), MLPA and
Section 4, Criminal Code. Preparatory acts in feménce of offences under the ICPC Act
are covered (Section 26(1)(b)).

Prosecution, adjudication and sanctions; coopematigith law enforcement authorities
(arts. 30 and 37)

29.Nigeria has adopted penalties that generally taki® iaccount the gravity of offences.
Some offences carry the possibility of a fine exdtef, or in addition to, imprisonment
(e.g., Section 16, EFCC Act and Section 17, MLPd@th lon retention of criminal
proceeds). Some obstruction of justice-related womess under the ICPC Act are
punishable by one years’ imprisonment or less. &/fided-term sentences for offences
generally exist under the ICPC Act, some offenceteithe EFCC Act do not carry
minimum sentences. The Nigerian courts have disoréb impose penalties within the
prescribed maximum and minimum limits, and theeeray sentencing guidelines. Within
the legislative framework, the courts lay down eeoing principles by case law,
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considering the circumstances and gravity of tiferafe, its prevalence, the offender and
his conduct, and the interests of society andmigti

30. Section 308, Constitution provides near absolutaimity for certain categories of public
officials, which effectively prevents their prosegon, arrest and imprisonment while in
office, notably the President, Vice President, est&overnors and Deputy Governors.
Section 52, ICPC Act provides for the appointmenindependent counsel to conduct
investigations of corruption in respect of thoséegaries of public officers, although the
provision is rarely applied. Public officials cowa by immunity can be investigated while
in office (Gani Fawehinmi v. IGP). However the camisof the Attorney-General is
required to institute proceedings for official caption against judicial officers (Section
98C, Criminal Code). Functional immunities of ICPEFCC and police officers are
provided for in their respective laws. The leganfrework has presented impediments in
the case of sitting governors due to the neednfipeiachment or removal from office.

31.Sections 174 and 211 (for states’ Attorneys Geherfahe Constitution give the Attorney-
General powers to prosecute, take over or discaortiariminal proceedings and enjoin
him to exercise this discretion judiciously, witbhedregard to the public interest, the
interest of justice and the need to prevent abdidegal process (State v. llori). He is not
subject to control in the exercise of his Congtitudl powers, except for the possibility of
removal and public opinion. ICPC and EFCC proseccaises without reference to the
Attorney-General under their establishment statutBtea bargains are negotiated
directly by the agencies subject to varying leeélgidicial scrutiny. Section 14(2), EFCC
Act allows the EFCC to settle charges without entga conviction based on the payment
of compensation by a defendant, considering fadtkesrestitution of assets, the level of
participation in the crime, public interest, magmie of the offence and cooperation. The
Bill on the Administration of Justice would provigeeater oversight of plea bargains and
out-of-court settlements.

32.Nigeria has established conditions on release pspdrial designed to ensure the
presence of defendants (Sections 118-143, CPL; Bam8&tate).

33.Parole is not part of the Nigerian criminal jurigpdence. However, the Constitution
establishes a prerogative of mercy by the Presi@®attion 175(1)(a)).

34.Interdiction, suspension, reassignment and remo¥alccused public officers is possible
in ‘serious cases’, including bribery, corruptioembezzlement and misappropriation,
under the Public Service Rules. Relevant cases ovec:

35. The Constitution provides for the disqualificatiohconvicted persons and those found to
have contravened the Code of Conduct from theesfff President, Vice President,
Governors and the National Assembly. Contraventimfs CCBTA provide for
disqualification from holding public office for up ten years.

36. Nigerian Prison Service Standing Orders provideeagyal rehabilitation policy (Section

103). The reintegration of prisoners is more corheresively addressed in the
Administration of Criminal Justice Bill.
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37.Limited provisions protect informants and inforneati Prosecutorial discretion can be
exercised to take into account the cooperationcofiaed persons, including through plea
bargaining, and cooperation could serve as a miiigafactor at sentencing.

Protection of withesses and reporting persons (&®sand 33)

38.Nigeria has not adopted measures for the protectibmvitnesses, experts and victims,
including their physical protection and related demtiary rules, or relocation
agreements with other States. A Witness Protediitin 2012 is pending before the
National Assembly that would address these matters.

39. Nigeria has not established whistleblower protettineasures, although some relevant
provisions are contained in the Witness ProtecBdh

Freezing, seizing and confiscation; bank secredg (81 and 40)

40.Nigerian law provides for the confiscation of prajes which represent proceeds and
instrumentalities of illegal acts and property @riesponding value. A conviction is not
required under the ICPC Act (Sections 47 and 48k Taw also extends to assets or
properties held in foreign countries, acquired thgh criminal activity. Instrumentalities
intended for use in offences are covered undereHfREC Act (Section 25), but not the
ICPC Act. Provisions exist for the identificatidracing, freezing and seizure of criminal
proceeds and instrumentalities (Sections 36-41484and 49-50, ICPC Act and Sections
6(d), 26 and 34, EFCC Act). Nigeria has adopted sness providing that an offender
demonstrate the lawful origin of alleged proceeds.

41.The ICPC Act gives broad discretion to an ICPCceffito place seized property under
the custody of “such person or authority and athsptace” as he may determine, whilst
the EFCC Act deals with the disposal but not mansge of seized property. The
pending Proceeds of Crime Bill would more comprshaty regulate the administration
of assets. While the Nigerian legislation on fdrfe@ takes into account third party
interests, it does not set out modalities relatiogreezing having regard to the rights of
third persons who may have grievances. Case exangid statistics on confiscated
assets were provided.

42.The ICPC and EFCC obtain bank and financial recobysissuing orders pursuant to
their enabling laws. There appear to be no legaitations related to bank secrecy.

Statute of limitations; criminal record (arts. 29 41)

43.Criminal and corruption-related cases are not statbarred in Nigeria.

44.Evidence of previous foreign convictions is adrbiss(Sections 248 and 249, Evidence
Act).

Jurisdiction (art. 42)

45. Jurisdiction is based on the territoriality prindg as regulated in Section 12(2) of the
Criminal Code, Sections 66(1) and 61(3), ICPC Asgction 19, EFCC Act; Sections
15(2) and 20, MLPA, and under general principles@inmon law.
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46.The ICPC Act applies in relation to citizens of &g and permanent residents, has effect
outside and within Nigeria, and when an offenceammitted outside Nigeria by any
citizen or permanent resident (Section 66).

Consequences of acts of corruption; compensatioddmage (arts. 34 and 35)

47.The cancellation or rescission of contracts baseaarruption is possible under common
law principles.

48.Nigeria has not established measures to addressdhgensation of persons or entities
who have suffered damages, although related pmvssiare contained in the
Administration of Criminal Justice Bill.

Specialized authorities and inter-agency coordioatfarts. 36, 38 and 39)

49. Section 3, ICPC Act provides for the independeridbeICPC and security of tenure to
the Chairman and its members (e.g., Section 3(If) @l4)). Appointment of the
Chairman and members is by the President, uponircoaiion by the Senate (Section
3(6)), and removal for misconduct or inability tscharge the functions of office is by the
President supported by two-thirds majority of then&e (Section 3(8)). The ICPC is
accountable to the Executive and Legislature iealigmatters but independent in the
discharge of its duties.

50. Section 153 of the Constitution establishes the G@ch is vested with law enforcement
powers that are exercised through the Code of Conduibunal, a special court
established to enforce the CCBTA. The Chairman emmimissioners of CCB enjoy
security of tenure under Section 157(2) of the Gar®n.

51.The enabling laws of other anti-corruption agengcies. EFCC and Bureau of Public
Procurement, do not provide for such independena security of tenure. There have
been proposals to amend the EFCC Act to ensure ee rmecured tenure for the
Chairman.

52.The legal provisions relating to the NFIU, an adisirative FIU in the EFCC, are
contained in Section 1 (2) of the EFCC Act and ER&@rd Resolution of 2 June, 2004.
Independence is not fully established.

53.The ICPC, EFCC, CCB and other anti-corruption agemcget regular budgetary
appropriations from the National Assembly that wildhem to provide specialized
training for staff.

54.The police have the traditional role of investigati all forms of crimes, including
corruption and money laundering, under the Policet. AWhile in practice the
investigation of these offences is left to spexgaliagencies like ICPC and EFCC, no law
prevents the police from investigating corruptiamdaeconomic crimes, and Section 69,
ICPC Act specifically makes provision therefor.

55.The EFCC is the central coordinating agency to stigate money laundering. However,
the Nigerian Police Force and National Drug Law &rement Agency have powers to
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investigate money laundering to a lesser extergeia has established a Special Control
Unit Against Money Laundering (SCUML) charged walhpervising designated non-
financial institutions under MLPA.

56.The above institutional framework creates a very resk of overlap and duplication of
efforts in the absence of coordinated cooperati@chmanisms.

57.Human and material resources across the enforcemagencies and training
opportunities need to be enhanced in particularlfsge and complex cases.

58.Nigeria has taken measures to strengthen inter-egecoordination, including the
establishment of the Inter-Agency Task Team (lAAN0 through Heads of agencies’
meetings, inter-agency training and operationalesgmes.

59.Public officials and members of the public are riegd to report corruption-related
incidents to ICPC and the police. Limited provison relation to the EFCC also exist.

60. Cooperation with the private sector is mainly thgbuoversight and sensitization by the
NFIU, EFCC, SCUML and other regulating agencies.difsi and corruption risk
assessments in targeted sectors have been conducted
2.2. Successes and good practices

61. The absence of a prescription period for corruptaases.

62.The introduction of a practice direction for judgesFebruary 2014 by the Chief Judge of
the High Court of Abuja designed to establish aesysof case management that would
contribute to eliminating delays in the adjudicatiof corruption cases.

2.3. Challenges in implementation

* Nigeria is encouraged to take measures to enhasoaata collection systems and to
coordinate the aggregation and availability of dateross institutions.

* Adopt a clear provision addressing the briberyarefgn public officials and officials
of public international organizations, and consiaestablishing the passive version of
the offence.

» Consider comprehensively criminalizing trading mfluence.

e Consider adopting a provision on abuse of functionghe Penal Code, and ensure
coverage of all third-party benefits.

» Consider comprehensively criminalizing bribery betw private sector actors.
» Take measures to strengthen the implementatiobsifuztion of justice provisions.

« Ensure that legal persons are subject to effectpm@portionate and dissuasive
criminal or non-criminal sanctions.
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Review the scope of persons covered by criminalimitias to ensure an appropriate
balance between such immunities and the possilufitgffectively investigating and
prosecuting such persons.

Take measures to strengthen procedures for liftmgrunities, in appropriate cases
(including addressing the requirement for consefft tioe Attorney-General to
prosecute judicial officers under the Criminal Cad® ensure that such persons are
held to account for corruption-related offences.

Given the extensive powers of the Attorney-Genevar criminal prosecutions,
ensure that those powers are exercised in accomlamth the spirit of para. 3 of
article 30.

Ensure adequate transparency, predictability anopartionality in entering into plea
bargains and out-of-court settlements, especiallgha agency level, in accordance
with existing guidelines. The Bill on the Admirasion of Criminal Justice would
provide greater oversight of plea bargains.

Nigeria is encouraged to continue efforts to addrém rehabilitation of prisoners.

Take measures to ensure that instrumentalitiesrdsstfor use in the commission of
offences under the ICPC Act are equally liable tonmal confiscation, tracing,
freezing and seizure.

Strengthen the administration of frozen, seizedcamfiscated property, including
considering the establishment of a centralizedceffor department to manage such
assets. The reviewers encourage the swift adopfitime Proceeds of Crime Bill.

Clarify modalities relating to freezing (as opposexd forfeiture) of assets, having
regard to the rights and interests of third persons

Establish, as a matter of priority, necessary meastor the protection of witnesses,
experts and victims (as well as law enforcemential$), including their physical
protection and related evidentiary rules, in lindélwart. 32, and consider entering
into relocation agreements with other States. Tkeiewers welcome the swift
adoption of the Witness Protection Bill, 2012.

Consider establishing relevant protections for néjmg persons in line with art. 33,
including by clarifying protections in the pendilegislation, and dedicate necessary
resources for implementation.

Strengthen measures to address consequences difiptiorr, including through
amendment of the enabling laws of key anti-corauptagencies and incorporating
anti-corruption clauses in contractual and concessilocuments.

Take measures to address the compensation of geosoentities who have suffered
damages.
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» Strengthen available resources, within existing msedor specialized anti-corruption
institutions to carry out their functions effectiwén line with art. 36, including human
and material resources and the development of apeed skills. The reviewers
welcome a comprehensive needs assessment ofiatbaniption agencies.

» Strengthen independence of EFCC, by amending tf@CERct to ensure a more
secured tenure for the Chairman.

« Strengthen independence of the FIU and its opematiancluding regular collection
and availability of statistics regarding STRs or RXT collected and analyzed, and
cases referred for further investigation or prostmuo.

* More specifically regulate the cooperation and inmityi of participating offenders,
including the possibility of mitigated punishmentjithin existing sentencing
principles, in line with art. 37.

» Continue to enhance inter-institutional cooperatianall levels and to strengthen
coordinated cooperation mechanisms to mitigate lapesind duplication of efforts.

* Nigeria is encouraged to continue its cooperatiathwhe private sector, including
awareness raising and strengthening corruption preion.

» Consider adopting measures to more clearly addtlegurisdictional provisions of
art. 42(2) and 42(4).

24. Technical assistance needs identified to improve implementation of the
Convention

63.Nigeria indicated that it would require a rangetethnical assistance. On criminalization
and law enforcement, such assistance predominaintjudes summaries of good
practices, legal advice, on-site assistance anddinelopment of implementation action
plans.

64.The reviewers took note of a request by Nigeriartdertake a technical assistance needs
assessment of all anti-corruption institutions, lduig on the review recommendations,
and encourage integration with ongoing efforts layional authorities and development

partners to identify priority areas for technicabaperation in the implementation of the
chapters under review.

3. Chapter I'V: International cooperation
3.1 Observations on the implementation of the articles under review

Extradition (art. 44)

65.The Central Authority Unit for international cooion (both extradition and mutual
legal assistance) in Nigeria is the Attorney-Gehearad Minister of Justice.
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66. Extradition is governed by the Extradition Act, wlhiapplies to all Commonwealth
countries. In all other cases, extradition is subj® the existence of treaties. Nigeria is
party to three bilateral extradition treaties (UKJSA, South Africa) and can apply
multilateral treaties like UNCAC and the ECOWAS @mtion on Extradition, even if
these have not been fully incorporated in the doimésgislation. Nigeria also subscribes
to the Commonwealth (London) Scheme on Extraditibgeria is currently negotiating
treaties with three countries with which no exttadi arrangements are in place.
Requests on the basis of multilateral treaties)uidiog the Convention, were under
consideration at the time of review.

67.Extradition is subject to dual criminality and isnited to the extent that not all offences
under the Convention have been criminalized.

68.The minimum imprisonment term of two years for #ance to be extraditable covers
most but not all UNCAC offences and is subjecthterms of existing treaties. These
establish a one-year threshold or take a list aggtg and thus exclude certain offences
under the Convention.

69.Nigeria could consider the Convention as the Idgasis for extradition, although there
has been no experience in its application.

70.From 1 January 2012 to 17 June 2013, 19 requestsXtradition were received (of
which 6 related to corruption and money launderimgd 7 of the requests have been
concluded. Only one request has reportedly bearseef by Nigeria to date, which did not
relate to corruption. It was explained that extriéoin cases generally take six months to
one year to complete.

71.Political offences are exempted from extraditiodemthe Extradition Act (Section 3) and
treaties with the USA and South Africa. The natibyaf the requested person is a
permissive ground for refusal unless an extraditiagreement provides otherwise
(Section 6(c), Extradition Act). The aut dedere jadiicare obligation is not addressed.
Nigeria has previously refused the extradition ofaional.

72.The issues of fair treatment or discriminatory pasp have not been invoked to date.

73.A duty to consult with requesting States beforagiefy extradition is not specified in the
Extradition Act or Nigeria’s Guidelines on Extraidih (1 October 2003).

Transfer of sentenced persons; transfer of crimpraceedings (arts. 45, 47)

74.Nigeria reported that it has concluded one agreenmn the transfer of prisoners (9
January 2014). Two case examples of prisoner tearngére referred to.

75.There is no law or practice on the transfer of arial proceedings.

Mutual legal assistance (art. 46)

76.Nigeria does not have comprehensive legislationnternational cooperation. The MLA
Act provides the legal basis for mutual legal assise (MLA) with Commonwealth
States. For non-Commonwealth States and Stategleutee ECOWAS region (to which
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7.

78.

79.

80.

81.

82.

83.

84.

the ECOWAS Protocol on MLA is applicable, whichexig is party to), there is a treaty
requirement. In addition, Nigeria grants MLA reqtgesn the basis of reciprocity, even in
circumstances where there are no treaties, althoongist requests originate from treaty
countries. Nigeria has adopted three bilateral Mir@aties (UK, USA, South Africa) and
subscribes to the Commonwealth (Harare) Scheme loA. M Mutual Legal Assistance
Bill, 2013 is being developed.

MLA is subject to dual criminality, including nooarcive measures (except under
conditions of reciprocity), and is limited to th&tent that not all offences established
under the Convention have been criminalized. Duahioality may be dispensed with on
grounds of reciprocity, in the discretion of thetokbhey-General, although no case
examples were provided.

Nigeria has received 30 MLA requests from 1 Janudarpecember 2012, of which 12
related to corruption and money laundering. No datas available for 2013. 4 of the
requests received since 2012 were concluded a® dMa&/ 2013. Nigeria has reportedly
not formally refused any MLA requests to date, hasl executed requests on the basis of
multilateral treaties.

Nigeria recognizes grounds for refusal in line witle Convention.

According to Nigeria’s MLA Guidelines (1 October03), direct communication between
central authorities is possible without recourse diplomatic channels. The Central
Authority Unit analyzes and transmits requests éopetent Nigerian authorities for
execution. Procedures exist for information to béhanticated and returned.

No specific timeframes are specified in the MLAd8lines, nor is there any specified
procedure for periodic follow up.

Nigeria relies on its cooperation through INTERP@hd FIU channels (see below) for
administrative assistance. Confidentiality provisoare in place and are adhered to
except as provided under domestics law. Bank sgdseaot a ground for refusal and
banking records have been provided on request.nitdtion on use of information
received through MLA is provided for.

Law enforcement cooperation; joint investigatiospgcial investigative techniques (arts.
48, 49, 50)

Nigerian law enforcement authorities cooperate tlglo regional and international
networks and in specific matters on a case-by-t@s#s. The exchange of case-related
information is done under general powers to detaxt investigate corruption, economic
and financial crimes, provided such exchange is prathibited by law and does not
violate the right of the defendant.

Nigeria has signed agreements and MOUs with oth&r énforcement organizations,
including through the NFIU, although this is notpaserequisite for law enforcement
cooperation. Cooperation is done by sharing oflligence through formal and informal
channels using the principle of reciprocity in @lgsence of a treaty. Nigeria can consider
UNCAC as the basis for law enforcement cooperaton, a case example was provided.
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85.Nigeria has cooperated with foreign competent arities in investigations and
prosecutions of corruption cases, including throdyifTERPOL and the Egmont Group.
Nigeria is a member of GIABA.

86.The exchange of personnel is done on the basis OUMM or direct bilateral
arrangements. Joint training programmes are heldthwiNTERPOL and other
international organizations.

87.Nigeria participates in joint investigations andrxhucts special investigative techniques
on a case by case basis based on existing agresmedt reciprocity. Examples were
provided.
3.2. Successes and good practices

88.Nigeria has not refused any MLA requests, includmgorruption-related matters.

* The establishment and operation of the EFCC trgjracademy as a center of learning
for other agencies in the West Africa region.

3.3. Challenges in implementation

89. The following steps could further strengthen emgsanti-corruption measures:

» Closely monitor the legal framework for extraditiand MLA, in particular the number
and application of treaties, to ensure there camtis to be an adequate legal basis for
extradition and MLA, also with countries outsides t€@ommonwealth. The reviewers

welcome the swift adoption of the MLA BiIll.

* Review the Extradition Act and treaties to ensutefiences under the Convention are
extraditable, including by reason their period widrisonment.

* Provide the notification under paragraph 6 of at4l.

* Nigeria is encouraged to expedite extradition pohoes and simplify evidentiary
requirements in line with paragraph 9 of art. 44.

* Address the aut dedere aut judicare obligation.

* Provide that consultations be held before extraditis refused, and before MLA is
postponed or refused.

* In the interest of greater legal certainty, spec¢hat MLA may be granted in the absence
of dual criminality on the grounds of reciprocity.

* Ensure that the element of non-coercive MLA is asisizd.
* Notify the United Nations of its central authorityd required language for MLA.

* Adopt measures in accordance with paragraph 17rof46 to provide for greater legal
certainty.
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» Consider adopting measures to allow for the posgimof video conferencing or hearings
in the presence of a foreign judicial authority.

* Monitor the application of confidentiality provisie to ensure that confidentiality
continues to be assured as a matter of law andtpec

* Consider addressing the postponement of MLA ongttoeind of ongoing criminal
matters.

e Consider more clearly specifying matters incidentathe temporary transfer of persons
(art. 46(27)).

* A more detailed procedural manual could be advisdbk the Central Authority, which
would establish specific timeframes for executingAMand a specified procedure for
periodic follow up.

* Nigeria is encouraged to ensure that its GuidelioedMILA and Extradition are available
online.

» Consider establishing measures on the transferiofigal proceedings.

» Consider clarifying the legal basis for admissityiliof evidence derived from special
investigative techniques.

3.4. Technical assistance needs identified to improve implementation of the
Convention

90. Nigeria indicated that it would require technicaksastance, including good practice
examples and capacity-building, on MLA, the transtéé prisoners and criminal
proceedings, joint investigations, special invesiie techniques and to enhance law
enforcement cooperation.

IV. Implementation of the Convention
A. Ratification of the Convention

91.Nigeria signed the Convention on 9 December 200R.(223.2003.TREATIES-35), and
it was ratified by the President of Nigeria on 24t@ber 2004. Nigeria deposited its
instrument of ratification with the Secretary-Gealepof the United Nations on 14
December 2004 (C.N.1259.2004.TREATIES-30). No di@gsnotifications were made.

92.The implementing legislation includes the Corrupadiices and Other Related Offences
(ICPC) Act 2000, Economic and Financial Crimes Cassion (Establishment) (EFCC)
Act 2004, Money Laundering (Prohibition) Act 2014s(amended) (MLPA), Code of
Conduct Bureau and Tribunal Act 1991 (CCBTA), Cnali Code and Criminal
Procedure Law (CPL) (applicable in Southern NigeriBenal Code and Criminal
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Procedure Code (applicable in Northern Nigeria)idence Act 2011, Extradition Act
1990 and Mutual Assistance in Criminal Matters witthe Commonwealth (Enactment
and Enforcement) Act 1998 (MLA Act).

93.With respect to the distinction between the CrirhiGade, the Penal Code and the
Criminal Procedure Law, Nigeria indicated that tGeminal Code is applicable to
Southern Nigeria while the Penal Code is applicalorthern Nigeria. The two statutes
are substantially similar, though some discrepanai® noted under the articles below.
The Criminal Procedure Act deals with general psses of justice administration. The
Criminal Procedure Act (adopted in the States imtBern Nigeria as the Criminal
Procedure Law) regulates procedure in criminaligasadministration in the Southern
States of Nigeria and the Federal High court, wiinéeCriminal Procedure Code regulates
procedure in criminal justice administration in therthern States of Nigeria.

B. Legal system of Nigeria

94.Section 12(1) of the Constitution of the Federapir®ic of Nigeria 1999 states that "No
treaty between the Federation and any other costiall have the force of law except to
the extent to which any such treaty has been ethaute law by the National Assembly."”
Section 12(2) of the Constitution goes further tates that "The National Assembly may
make laws for the federation or any part hereohwéspect to matters not included in the
exclusive Legislative List for the purpose of implenting a treaty."

95. Section 12(3) of the Constitution states that "A for an Act of the National Assembly
passed pursuant to the provisions of subsectioof(&lis section shall not be presented to
the President for assent and shall not be enaciedauit is ratified by a majority of all the
Houses of Assembly in the Federation”. Accordinglgts of the National Assembly,
duly passed in implementation of a treaty, rankaflguvith other Acts of the National
Assembly and form an integral part of Nigeria's @stit law.

96.The UNCAC is yet to be domesticated in Nigeriagoadance with the above provisions
of the Constitution. However, several legislati@asnplying with different provisions of
the UNCAC have been enacted into law by both thigoNal Assembly and State Houses
of Assembly and implementation structures have Ise¢np pursuant to such legislations.

97.Nigeria operates a Presidential system of goverhnvéh the President as both the Head
of State and Head of Government within the contéxt multi-party system. The country
operates a federalist system of government withytlsix federating units called States
and a Federal Capital Territory. At both the Febarad State levels, there are three
distinct arms of government — the Executive, th@islature and the Judiciary. The
executive arm of government at the federal leveis®is of the President, the Vice
president and other members of the Executive Cbaohthie Federation, while at the State
level it is made up of the Governor, Deputy Goverand other members of the State
Executive Council. The President, Vice Presidem, Governors and their deputies are
elected for a four year term renewable only ond¢eré& is no limit to the number of times
Federal and State Legislators can be re-elected. LBgislature is present both at the
Federal and State levels. The Federal Legislatube-cameral and consists of the Senate
and House of Representatives which make up theoidtiAssembly. The State
Legislatures have only one chamber. The Judicarthe third arm of government and
carries out its functions through various estalelisitourts. The Supreme Court is the
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highest court of the land and directly below itthe Court of Appeal followed by the
Federal and State High Courts. These are followeMagistrate Courts after which you
have the Sharia and Customary Courts.

98. The Constitution divides legislative functions itkwee — the Exclusive List reserved only
for the National Assembly, the Concurrent list whigoth the National Assembly and
State Legislatures can legislate on and the Rdsiiduaeserved only for State Houses of
Assembly. Often issues related to Treaties and €ations fall within the Concurrent list.
In that situation, the National Assembly may onggitlate on such issues with the
ratification of a majority of the State Houses afsambly.

99.Regarding previous assessments of the effectivesfemsti-corruption measures, Nigeria
indicated that it has conducted a gap analysisntfcarruption measures benchmarked
against the UNCAC, the African Union Convention fBreventing and Combatting
Corruption and the ECOWAS Protocol against CoramptiThis study published in 2011
was conducted by the Technical Unit on Governanmug Anti-Corruption Reforms-
TUGAR and can be accessed at www. tugar.org.ng.

100. Nigeria is also a member of the Inter-Governmetetion Group against Money
Laundering in West Africa (GIABA). GIABA became afssociate Member of the
Financial Action Task Force (FATF) in June 2010r Foore information, please see
UNCAC article 48 below.

101. Nigeria is a member of the Extractive Industry B@arency Initiative and in 2007
enacted the Nigeria Extractive Industry Transpaydnitiative (NEITI) Act.

C. Implementation of selected articles

Chapter Ill. Criminalization and law enforcement

102. Regarding statistics on the investigation and praisen of corruption and economic
crime cases, Nigeria provided the following infotraa. Nigeria indicated that
disaggregated data by type of corruption offencg.,(dribery, embezzlement) was not
available and that the process of disaggregatiahamgoing. It is noted that the statistics
provided are not limited to UNCAC offences and ud e.g. fraud and other economic
crime cases (further detail is provided under UNGCakficle 23 below).

Independent Corrupt Practices Commission Economic and Financial Crimes
(ICPC) Commission (EFCC)

Data from I nception (May 2000) to May 2013 | Data from 2010 to 2013

Corruption and Other Related offences All Economic Offences

Petitions: 9,817 Petitions: 24,278

Investigations: 3,675 Investigations: 9,737
Prosecutions: 339 Prosecutions: 1,658

Convictions: 51 Convictions: 338

103. Statistics on prosecution and investigation, intclgdassets forfeited or confiscated
are not centrally coordinated. The reviewers nbi there is lack of comprehensive
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statistics on corruption-related and money laumdgeiinvestigations, prosecutions and
convictions due to a lack of effective coordinatiorechanisms and the absence of
disaggregated data by type of offence as well asliffierent time periods presented. It is
therefore difficult to determine how many corruptiand money laundering cases have
been investigated and prosecuted. Overall, it vaaspassible for the reviewers to reach
an assessment of whether the legislation is efiegtimplemented. Nigeria is encouraged
to take measures to enhance its data collectidersgsand to coordinate the aggregation
and availability of data across institutions.

104. As a general matter in respect of the implementatiothe various provisions, it was
explained during the country visit that the sidéesan the Nigerian legislation (i.e., the
headings of specific offences) are included in ldggslation only for guidance and that
judges and prosecutors consider the text of tha l@gvision when determining its scope
and application.

Technical assistance needs of Nigeria

DATA RELATED ISSUES

105. DATA STORAGE AND MANAGEMENT. All the Nigerian anteorruption agencies
(ACAs) indicated the need for support on data eelassues. These range from processes
of collecting data, to data storage and retrie@dsely linked to this is data storage
infrastructure and capacity building for persont®loperate the infrastructure. All the
ACAs have indicated interest in training and infrasture to manage internal data needs.

106. DATA COORDINATION. The need has been identifieddentrally coordinate the
individually generated and stored data. Flowingfrihis, it is necessary to harmonize the
templates of the individual agencies as a basisdordinated analysis.

EVIDENCE-BASED ANALYSIS AND INTELLIGENCE GATHERING

107. Several ACAs indicated the need for capacity boddito develop skills for
intelligence gathering, verification and analysigth for criminal investigation and
preventive activities. The need for these spe@dligkills was also identified in a draft
needs assessment report developed on conjunctibrihvei UNODC country office.

ASSET TRACING, RECOVERY AND MANAGEMENT OF PROCEEDS OF
CRIME

108. Nigeria is in the process of enacting Proceedsroh€ legislation. The ACAs have
indicated interest in accessing international gpoattices both in terms of legislations
and implementation structures in managing recovassets.

SUPPORT IN THE ACQUISITION AND UPGRADE OF INFRASTRU CTURE:

109. This includes capacity building for personnel tonmelevant equipment.
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Article 15 Bribery of national public officials

Subparagraph (a)

(@)

Each State Party shall adopt such legislative atfttbmeasures as may be necessary to establish
as criminal offences, when committed intentionally:

(&) The promise, offering or giving, to a publicfigal, directly or indirectly, of an undue

advantage, for the official himself or herself aragher person or entity, in order that the official
act or refrain from acting in the exercise of hisher official duties;

Summary of information relevant to reviewing the implementation of the article

110. Nigeria cited the following measures.

Section 9 of the Corrupt Practices and Other Relat Offences Act 2000 (hereinafter also
referred to as the “ICPC Act”)

Corrupt offers to Public Officers.

(1) Any person who corruptly-

(a) gives, confers or procures any property or fieakany kind to, on or for a public officer or
to, on or for any other person; or

(b) promises or offers to give, confers, procuratte@mpt to procure any property or benefit of any
kind to, on or for a public officer or any othergen, on account of any such act, omission, favour
or disfavour to be done or shown by the publicaeifiis guilty of an offence of official corruption
and shall on conviction be liable to imprisonmemtdeven (7) years.

(2) If in any proceedings for an offence under #estion it is proved that any Property or benefit
of any kind, or any promise thereof, was given tpublic officer or some other person at the
instance of a public officer, by a person-

(a) holding or seeking to obtain a contract, liesnmermit, employment or anything whatsoever
from a Government department, public body or othrgranisation or institution in which that
public officer is serving as such, or

(b) concerned or likely to be concerned in any pealing or business transacted, pending or likely
to be transacted before or by that public officea @overnment department, public body or other
organisation or institution in which that publidioér is serving as such, or

(c) acting on behalf of or relative to such a pergbe property, benefit or promise shall, unless
the contrary is proved, be deemed to have beem giwguptly on account of such a past or future
act, omission, favour or disfavour as is mentiomeskection 9(1) and (2).

Section 98A (1) of the Criminal Code Act Cap 77 LFN

Official Corruption: Person Giving Bribes etc On Account of Actions of Public Official

Any person who:

a. Corruptly gives, confers or procures any prgpertenefit of kind to, on or for a public offitia
(as defined in section 98D) or to, or for any otperson;

b. Corruptly promises or offers to give or confett@ procure or attempt to procure any property
or benefit of any kind to, on or for a public offitor to, on or for any other person,

on account of any such act, omission or favourisfiadour on the part of the public official as is
mentioned in section 98 (1)(i) or (ii) is guilty tie felony of official corruption and is liable to
imprisonment for 7 years.

111. The following definitions are also referred to.

Section 2 of the Corrupt Practices and Other Rela Offences Act 2000
2. In this Act, unless the context otherwise reegHr. ..
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"Public Officer" means a person employed or engagexhy capacity in the public service of the
Federation, State or Local Government, public cafions or private company wholly on jointly
floated by any government or its agency including subsidiary of any such company whether
located within or outside Nigeria and includes diaiofficers serving in Magistrate, Area or
Customary courts or Tribunals;

Section 98D of the Criminal Code

In sections 98 to 98B, "public official" means gogrson employed in the public service (within
the meaning of that expression as defined in gectid)) or any judicial officer within the
meaning of section 98C.

Section 1(1) of the Criminal Code

"person employed in the public service" means arggn holding any of the following offices, or
performing the duties thereof, whether as deputtioerwise-

(2) any civil office, the power of appointing a pen to which or removing a person from which is
vested in the Civil Service Commission, or any Boar

(2) any office to which a person is appointed byieder the Constitution of the Federal Republic
of Nigeria as amended or any enactment; or

(3) any civil office, the power of appointing to igh or of removing from which is vested in any
person or persons holding an office of any kinduded in either of the two last preceding
subheads of this section; or

(4) any office of arbitrator or umpire in any preding or matter submitted to arbitration by order
or with the sanction of any court, or in pursuaatany enactment; or

(5) a member of a commission of inquiry appointader any Act or Law;

and the said term further includes-

(1) any justice of the peace;

(2) any person employed to execute any processofid;

(3) all persons belonging to the military or polfoeces of Nigeria;

(4) all persons in the employ of any Governmentadiepent;

(5) a person acting as a minister of religion ofatgloever denomination in so far as he performs
functions in respect of the notification of intedd®arriage, or in respect of the solemnisation of
marriage or in respect of the making and keepingnyf register or certificate of marriage, birth,
baptism, death or burial, but not in any other eesp

(6) a person employed by a head chief in conneatitth any powers or duties exercised or
performed by such chief under any Act or Law oihwvtite consent of the President or a Governor;
(7) a person in the employ of a local authority;

(8) a person in the employ of a Local Governmentur@d in connection with any powers or
duties exercised or performed by such Local Goventr€@ouncil and in respect of the duties for
which the employment actually exists;

Penal Code, Section 118. Offering or giving gratifiation to public servant
118. Whoever offers or gives or agrees to give guayification whatever whether pecuniary or

otherwise in the circumstances and for any of tmpgses mentioned in section 115 and 116 shall
be punished with imprisonment which may extendhtee years or with fine or with both.

112. Nigeria provided the following case example.
FRN V Shugaba Umar Gana Charge No. M/27C/2007.

(b) Observations on the implementation of the artie

113. Section 9 of the Corrupt Practices and Related f@#fe Act refers to “property or
benefit of any kind”. There is no reference to #iilwantage being “undue” or illegitimate,

although the required mental element is that tvaaihge must be given “corruptly”.
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114. Nigeria further referred t&ection 60 of the Corrupt Practices and Other Relad

Offences Act, 2000 which prohibits a public officer from receivingnya benefit, like a
gift, in the discharge of his official duty and phades the defence of a gift. The said
section provides thus:

“In any proceedings under this Act, evidence shallbe admissible to show that any
such gratification mentioned in this Act is custoynia any profession, trade, vocation
or calling or on social occasion”

In addition, Section 53 of the same Act createseaymption of guilty mind. The section
provides that where property or benefit is givememeived, it is presumed that it is given
or received corruptly.

115. Section 9 of the Corrupt Practices and Other Rel&ences Act, 2000 covers

bribery involving third parties. Section 9 reféosbribes given “on or for a public officer
or any other person”. Legal persons are includdaterterm “any other persorBection 2

of the Corrupt Practices and Other Related Offence#\ct, 2000defines a person thus:
“Person’ includes a natural person, a juristicgoer or any body of persons corporate or
incorporate;”

116. Indirect bribery appears to be adequately coveredugh the application of the

covered acts (promise, offer and giving) of unddeaatages “on or for” public officers
and other persons. Acts, omissions, favours arfdwdiars are equally covered.

117. The definition of public officer in the ICPC Act g¢ludes persons employed or

engaged in any capacity in the public service o fPederation, State or Local
Government, public corporations, private compariiested by any government or
agency, as well as judicial officers. It was expéal during the country visit that the
definition also includes appointed or elected adfic and members of parliament. Any
discrepancies to UNCAC art. 2 are irrelevant fabdmy offences under the ICPC Act,
which apply not just to public officers but to aather persons (Sections 8 to 10). It was
further explained that judges and magistrates ansidered public officers and fall under
the definition of "person employed in the publicvsee" both under the ICPC Act and the
Criminal Code, which applies to “...any office to whia person is appointed by or under
the Constitution” (Section 1(1)), thus includinglges and magistrates.

Article 15 Bribery of national public officials

Su

(@)

bparagraph (b)

Each State Party shall adopt such legislative atfttbomeasures as may be necessary to establish
as criminal offences, when committed intentionally:

(b) The solicitation or acceptance by a public @ffi, directly or indirectly, of an undue
advantage, for the official himself or herself aragher person or entity, in order that the official
act or refrain from acting in the exercise of hisher official duties.

Summary of information relevant to reviewing the implementation of the article
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118. Nigeria cited the following measures.

Section 8 of the Corrupt Practices and Other Relaw Offences Act 2000

Gratification by an official.

(1) Any person who corruptly -

(a) asks for, receives or obtains any propertyeorefit of any kind for himself or for any other
person; or

(b) agrees or attempts to receive or obtain angegaty or

(c) benefit of any kind for himself or for any othgerson, on account of-

(i) anything already done or omitted to be dondporany favour or disfavor already shown to any
person by himself in the discharge of his offidaties or in relation to any matter connected with
the functions, affairs or business of a Governmeégpartment, or corporate body or other
organisation or institution in which he is serviegan official; or

(if) anything to be afterwards done or omitted eodone or favour or disfavour to be afterwards
shown to any person, by himself in the discharghisfofficial duties or in relation to any such
matter as aforesaid, is guilty of an offence ofi€¥df corruption and is liable to imprisonment for
seven (7) years.

(2) If in any proceedings for an offence under g@stion it is proved that any property or benefit
of any kind, or any promise thereof, was receivedlpublic officer, or by some other person at
the instance of a public officer from a person-

(a) holding or seeking to obtain a contract, lieengermit, employment or anything whatsoever
from a Government department, public body or othrgyanisation or institution in which that
public officer is serving as such;

(b) concerned, or likely to be concerned, in angcpeding or business transacted, pending or
likely to be transacted before or by that publificef or a government department, public body or
other organisation or institution in which that palofficer is serving as such; and

(c) acting on behalf of or related to such a pertizam property, benefit or promise shall, unless th
contrary is proved, be presumed to have been mteiorruptly on account of such a past or
future act, omission, favour or disfavour as is timened in subsection (1)(a) or (b).

(3) In any proceedings for an offence to which sgtien (1)(b) is relevant, it shall not be a
defence to show that the accused-

(a) did not subsequently do, make or show theomeission, favour or disfavour in question; or

(b) never intend to do, make or show the act, donis$avour or disfavour.

(4) Without prejudice to subsection (3), where dideoOfficer or other public officer whose
duties include the prosecution, detection or punett of offenders is charged with an offence
under this section arising from-

(a) the arrest, detention or prosecution of anggefor an alleged offence; or

(b) an omission to arrest, detain or prosecutepangon for an alleged offence; or

(c) the investigation of an alleged offence,

it shall not be necessary to prove that the accusaitved that the offence mentioned in
paragraph (a) (b) or (c), or any other offence teeh committed.

Section 10 of the Corrupt Practices and Other Relatd Offences Act 2000

Corrupt demand by persons

Any person who -

(a) asks for, receives or obtains property or henef any kind for himself or any other person; or
agrees or attempts to receive or obtain any prpperenefit of any kind for himself or any other
person;

on account of-

(i) anything already done or omitted to be doneamy favour or disfavour already shown to any
person, by a public officer in the discharge of bfficial duties or in relation to any matter

connected with the functions, affairs or businebs @&sovernment department, public body or
other organisation or institution in which the galdfficer is serving as such; or
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(i) anything to be afterwards done or omittedaay favour or disfavour to be afterwards shown
to any person, by a public officer in the dischaofidnis official duties or in relation to any such

matter as aforesaid,

is guilty of an offence of official corruption arsthall on conviction be liable to imprisonment for

seven (7) years.

Section 21(2) of the Corrupt Practices and Other Rated Offences Act 2000

Bribery in relation to auctions.

21(2) Any person, without lawful authority or reaable excuse, solicits or accepts any advantage
as an inducement to or reward for or otherwise aroant of his refraining or having refrained
from bidding at any auction conducted by or on Hebfaany public body, shall be guilty of an
offence.

Section 22(2) of the Corrupt Practices and Other Rated Offences Act 2000

Bribery for giving assistance, etc., in regard datcacts.

22(2) Any public servant who, without lawful authgror reasonable excuse, solicits or accepts
any advantage as an inducement to or reward foth@rwise on account of his giving assistance
or using influence in, or having given assistancesed influence in-

(a) the promotion, execution or procuring, or

(b) the payment of the price, consideration, or

(c) other moneys stipulated or otherwise provided if, any contract, or sub-contract as is
referred to in sub-section (1) shall be guilty nfaifence.

Section 98 of the Criminal Code

98. (1) Any public official (as defined in secti®8D) who-

(a) corruptly asks for, receives or obtains anypprty or benefit of any kind for himself or any
other person; or bribes, etc.,

(b) corruptly agrees or attempts to receive oriakday property or benefit of any kind for himself
or any other person, on account of-

(i) anything already, done or omitted, or any favoudisfavour alreadyshown to any person, by
himself in the discharge of his official duties ior relation to any matter connected with the
functions, affairs or business of a Government dept, public body or other organisation or
institution in which he is serving as a public oiffil, or

(il) anything to be afterwards done or omittedaay favour or disfavour to be afterwards shown
to any person, by himself in the discharge of ffiicial duties or in relation to any such matter as
aforesaid, is guilty of the felony of official cogption and is liable to imprisonment for seven
years.

(2) If in any proceedings for an offence under #estion it is proved that any property or benefit
of any kind, or any promise thereof, was receivga lpublic official, or by some other person at
the instance of a public official, from a person-

(i) holding, or seeking to obtain, a contract, tice or permit from a Government department,
public body or other organisation or institutionvimich that public official is serving as such, or
(i) concerned, or likely to be concerned, in ampgeeding or business transacted, pending or
likely to be transacted before or by that publitotdl or a government department, public body or
other organisation or institution in which that patfficial is serving as such, or by or from any
person acting on behalf of or related to such ageerthe property, benefit or promise shall, unless
the contrary is proved, he deemed to have beeriveeceorruptly on account of such a past or
future act, ommission, favour or disfavour as isitimned in subsection (1)(i) or (ii).

(3) In any proceedings for an offence under thiiee to which subsection (1)(ii) is relevant it
shall not be a defence to show that the accused-

(a) did not subsequently do, make or show theaawission, favour or disfavour in question; or

(b) never intended to do, make or show it.

(4) Without prejudice to subsection (3), where digaoofficer or other public official whose
official duties include the prosecution detentianponishment of offenders is charged with an
offence under this section in connection with-
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(a) the arrest, detention or prosecution of anggefor an alleged offence; or

(b) an omission to arrest, detain or prosecutepangon for an alleged offence; or

(c) the investigation of an alleged offence,

it shall not be necessary to prove that the accusdved that the offence mentioned in
paragraph (a), (b), or (c), or any other offenea been committed.

Penal Code, Section 115. Public servants taking dgifacation in respect of official.

11. Whoever being or expecting to be a public sgreacepts or obtains or agrees to accept or
attempts to obtain from any person for himselfardny other person any gratification whatever
whether pecuniary or otherwise, other than landahuneration, as a motive or reward —

(a) for doing or forbearing to do any official aot;

(b) for showing or forbearing to show in the exsecof his official functions favour or disfavor to
any person; or

(c) for rendering or attempting to render any ssxvor disservice to any person with any
department of the public service or with any pubkecvant as such,

shall be punished —

(i) with imprisonment for a term which may extewdseven years or with fine or with both;

(i) if such public servant is a public servantire service of the Government of Northern Nigeria
or of the Government of the Federation acting judicial capacity or carrying out the duties of a
police officer, with imprisonment for a term whichay extend to fourteen years or with fine or
with both.

(b) Observations on the implementation of the artie

119. Sections 8 and 10 of the ICPC Act, like Sectiona®& applicable to any person,
including public officials. The observations ungaragraph (a) of the article are referred
to.

(c) Challenges related to article 15

120. Nigeria has identified the following challenges assues in fully implementing the
article under review:
1. Competing priorities;
2. Inter-agency coordination;
3. Limited capacity (e.g. human/technological/instaatother);
4. Limited resources for implementation (e.g. humauadficial/other);

121. Nigeria provided more detail on the reported chmajéss.

Limited resources which is closely linked to linditeapacities is an on-going issue. The
country is a developing country with limited restes to meet the Millennium
Development Goals, etc. Allocation to anti-corroptiauthorities has to compete with
these other priorities. Moreover, the populatiod &nd space are so huge and effective
coverage is challenging. It is being addressed hwitihn technical assistance from
development partners and with national resources.

On the issue of inter-agency coordination, the tiooaof the anti-corruption mandate in
several operationally diverse agencies is alsoaflerige and impacts on synergy. This is
being addressed through the Inter-Agency Task T@&mT) and other coordinating
platforms.

(d)  Technical assistance needs related to articl&1
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122. Nigeria has indicated that the following forms of technieakistance, if available,
would assist it in better implementing the artigheder review:
1. Development of an action plan for implementation;
2. Summary of good practices/lessons learned;

Nigeria has received the previous forms of techrasaistance from:

1. United Kingdom Department for International Dieyenent (DfID).

2. United Nations Development Programme (UNDP) (ERAublic Accountability
Programme)

3. United States Embassy in Nigeria

4. UNODC/European Union (NGAX60-10TH EDF).

Nigeria indicated that the extension or expansiosuch assistance would help it more
fully implement the article under review.

Article 16 Bribery of foreign public officials and officials of public international
organizations

Paragraph 1

1. Each State Party shall adopt such legislativel aither measures as may be necessary to
establish as a criminal offence, when committednitibnally, the promise, offering or giving to a
foreign public official or an official of a publimternational organization, directly or indirectly,

of an undue advantage, for the official himselherself or another person or entity, in order that
the official act or refrain from acting in the exiége of his or her official duties, in order to ait

or retain business or other undue advantage intiefato the conduct of international business.

(@) Summary of information relevant to reviewing the implementation of the article
123. Nigeria cited the following measures.

Section 17 (1)(b) of the Corrupt Practices and OthreRelated Offences Act 2000
Gratification by and through Agents and DefinitiminAgent.

“(1) Any person who corruptly- ...

(b) gives or agrees to give or offers any gift onsideration to any agent as an inducement or
reward for doing or forbearing to do, or for havidgne, or forborne to do, any act or thing in
relation to his principal’s affairs or business”.

"Agent" - means any person employed by or actimgafether and includes an officer of a public
body or an officer serving in or under any publadi, or a corporate body or any political party
or institution, a trustee, an administrator or emec of the estate of a deceased person, a sub-
contractor, any person employed by or acting fathstiustee, administrator, executor, or sub-
contractor;

124. A case example (involving the passive version efdffence) is cited under paragraph
2 of the article below.

(b) Observations on the implementation of the artie

125. It is noted that Section 17(1)(b) (“Gratificatioy Bnd through Agents”) is limited to
relations between an agent and a principal. Moneotre reviewers considered that
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Section 9 (Corrupt offers to Public Officers), dpgable to bribery of public officers and

“any other persons”, could also be partially applieited under article 15(a) above),
although it is limited in respect of promises affigérs under Section 9(1)(b) to conduct on
account of acts or omissions by public officers dafined in the Act). In the interest of

greater legal certainty it is recommended that Nagadopt a clear provision addressing
the bribery of foreign public officials and offi¢saof public international organizations.

Article 16 Bribery of foreign public officials and officials of public international
organizations

Paragraph 2

(@)

2. Each State Party shall consider adopting sudjislative and other measures as may be
necessary to establish as a criminal offence, wb@mmitted intentionally, the solicitation or
acceptance by a foreign public official or an afficof a public international organization,
directly or indirectly, of an undue advantage, tbe official himself or herself or another person
or entity, in order that the official act or refrifrom acting in the exercise of his or her officia
duties.

Summary of information relevant to reviewing the implementation of the article

126. Nigeria cited the following measures.

Section 12A(1), Criminal Code

"12A. (1) Where by the provisions of any law oftat8 the doing of any act or the making of any
omission is constituted an offence, those provisgimall apply to every person who is in the State
at the time of his doing the act or making the @mis."

Section 404(1)(a) of the Criminal Code

"404. (1) Any person who, being employed in theligugervice of Nigeria, or in that of any other
Government, corruptly and under colour of his emplent-

(a) demands or takes property from any person;

(b) compels any person to sell any property atratien its fair market value; or

(c) obtains lodging from and against the will of/grerson without payment or for inadequate
payment; or

(d) compels, whether partially or wholly for his eyrofit, any person to work without payment
or for inadequate payment;

is guilty of a felony, and is liable to imprisonntéar five years."

Sections 8 and 10 of the Corrupt Practices and OthdRelated Offences Act 200@cited
above).

Section 17 (1)(a) of the Corrupt Practices and OthieRelated Offences Act 2000

Gratification by and through Agents and DefinitioinAgent.

“(1) Any person who corruptly —

(a) accepts, obtains, or agrees to accept or obtatiempts to obtain from any person for himself
or for any other person, any gift or consideratisran inducement or reward for doing, forbearing
to do, or for having done , or forborne to do, aoyor thing; ...

Is guilty of an offence and shall on convictionliaéle to five (5) years imprisonment.”

127. Nigeria provided the following case.
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An attempt to prosecute under this UNCAC articleswpposed based on the Diplomatic
Immunities Act in the case oFRN V Moniyi Ayoola Ogundeyi, Charge No.
1/3/1ICPC/2006. Judgment was delivered on 10 Aug08¥.

Engineer Moniyi Ayoola Ogundeyi was at the material time the Deputy Director and
Acting Head of the African Regional Centre for Eregring Design and Manufacturing
(ARCEDEM), Ibadan, Nigeria established by the UNolmmic and Social Council. He
was charged with obtaining corrupt advantage udetion 19 of Corrupt Practices and
Other Related Offences Act, 2000. When the caseumdsr investigation, the accused
caused an action to be filed on behalf of the com@ainst the Commission restraining
the Commission from investigating the alleged qotinn in the company. Eventually,
when he was charged to court, he filed anotherigan seeking to quash the trial on
the ground of immunity and abuse of court proc&bg. court granted the application on
both grounds.

The Commission did not take steps to seek a wadfethe immunity because the
Commission was optimistic that the 1993 ARCEDEM @rhade by the then Minister of
Foreign Affairs, Mathew Mbu, which provides thatgdrians working in the company do
not have immunity from prosecution, would be intetpd in its favour. The court read
the whole provisions of the order together and hietd even if the accused’s immunity
was waived, the property and premises of the comnpaere inviolable. It is submitted
that although the charges were brought under Sedi® of the Corrupt Practices and
Other Related Offences Act, 2000 (“Offence of usiffgce or position for gratification”),
the case is relevant to bribery and of course aiffences under the Act.

(b) Observations on the implementation of the artile

128. Nigeria indicated that Section 404 of the Crimitde covers passive bribery of
foreign public officials, but not of officials ohternational organizations. The latter would
seem to fall under Sections 8 and 10 of the CorRipttices and Related Offences Act,
which cover passive bribery by any person (in tagecof Section 10 in connection with
any government matter). Moreover, unlike Sectio{1}(B), the passive offence in
Section 17(1)(a) is not limited by its terms to gyerelations, although it falls under the
heading of “gratification by and through agentss rWoted above, in the interest of greater
legal certainty to cover all transactions involvifogeign public officials and officials of
public international organizations, it is recommetsdhat Nigeria consider adopting a
clear provision in line with the paragraph undefiee,.

(c) Challenges related to article 16

129. Nigeria has identified the following challenges assues in fully implementing the
article under review:
1. Specificities in the Nigerian legal system

(d) Technical assistance needs related to articlé 1

130. Nigeria has indicated that the following forms of technieakistance, if available,

would assist it in better implementing the artigheder review:
1. Legal advice
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Article 17 Embezzlement, misappropriation or other diversion & property by a public
official

Each State Party shall adopt such legislative atitbomeasures as may be necessary to
establish as criminal offences, when committechiiaaally, the embezzlement, misappropriation
or other diversion by a public official for his der benefit or for the benefit of another person or
entity, of any property, public or private fundssecurities or any other thing of value entrusted
to the public official by virtue of his or her ptisn.

(@) Summary of information relevant to reviewing the implementation of the article
131. Nigeria cited the following measures.

Section 19, Corrupt Practices and Other Related Offences Act 200

Offence of using office or position for gratificaii.

19. Any public officer who uses his office or pamit to gratify or confer any corrupt or unfair
advantage upon himself or any relation or assodftee public officer or any other public
officer shall be guilty of an offence and shall@mnviction be liable to imprisonment for five
(5) years without option of fine.

Section 308 of the Penal Code
“Whoever dishonestly misappropriates or convertdit own use any movable property,
commits criminal misappropriation”

Section 309 of the Penal Code
“Whoever commits criminal appropriation shall benjglned with imprisonment for a term
which may extend to two years or with fine or both”

Section 311 of the Penal Code

“Whoever, being in any manner entrusted with prgper with any dominion over property,
dishonesty misappropriates or converts to his osa that property or dishonestly uses or
disposes of that property in violation of any diree of law prescribing the mode in which
such trust is to be discharged or of any legalreahtexpress or implied, which he has made
touching the discharge of such trust, or wilfullyffers any other person so to do, commits
criminal breach of trust.”

Section 315 of the Penal Code

“Whoever, being in any manner entrusted with prgper with any dominion over property
in his capacity as a public servant or in the whayis business as a banker, factor, broker,
legal practitioner or agent, commits criminal biea€ trust in respect of that property shall be
punished with imprisonment for a term which mayeext to fourteen years and shall also be
liable to fine.”

Section 390(5) of the Criminal Code

"390. Any person who steals anything capable ofigpeitolen is guilty of a felony, and is
liable, if no other punishment is provided, to imspnment for three years.

(5) If the offender is a person employed in theljgubervice and the thing stolen is the

property of the State, or came into the possegsiitime offender by virtue of his employment,
he is liable to imprisonment for seven years."

(b) Observations on the implementation of the artile
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132. Relevant provisions on embezzlement and misapidni of public funds are found

mainly in the ICPC Act, Penal Code and Criminal €odlhe Penal Code and Criminal
Code are substantially the same, except that thal Rde is applicable to the Northern
part of Nigeria while the Criminal Code is applitabo the Southern part of Nigeria. With
respect to UNCAC atrticle 17, the Criminal Code pipally covers theft, while the Penal
Code includes dishonest misappropriation and camiboreach of trust. The cited
provisions of the Criminal Code and Penal Code alseer embezzlement by private
persons, as they apply in scope to any persons.

133. It was explained during the country visit that angationally, the ICPC is also

(©)

empowered to investigate and prosecute cases timeléCriminal Code or Penal Code,
under Section 6(a) of the Corrupt Practices anéCRelated Offences Act 2000.

Duties of Officers of the Commission

6. It shall be the duty of the Commission -

(a) where reasonable grounds exist for suspedtiaigany person has conspired to commit or has
attempted to commit or has committed an offenceeurhlis Act or any other law prohibiting
corruption, to receive and investigate any repbthe conspiracy to commit, attempt to commit or
the commission of such offence and, in appropgases, to prosecute the offenders; ...

Challenges related to article 17

134. Nigeria has identified the following challenges assues in fully implementing the

(d)

article under review.

1. Inter-agency coordination;

2. Competing priorities;

3. Limited capacity;

4. Limited resources for implementation

Technical assistance needs related to articlé 1

135. Nigeria has indicated that the following forms etlinical assistance, if available,

would assist it in better implementing the artigheder review.
1. Summary of good practices/lessons learned;
2. Development of an action plan for implementation

136. Nigeria has received the previous forms of tecHrasaistance from:

UNODC/European Union.

UNDP

U.K. DfID

United States Embassy in Nigeria.

PwbdpE

137. Nigeria indicated that the extension or expansibrsuxh assistance would help it

more fully implement the article under review.

Article 18 Trading in influence

Each State Party shall consider adopting such latie and other measures as may be
necessary to establish as criminal offences, wibemaitted intentionally:
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(@)

(a) The promise, offering or giving to a publicic#il or any other person, directly or
indirectly, of an undue advantage in order that theblic official or the person abuse his or her
real or supposed influence with a view to obtainirgm an administration or public authority of
the State Party an undue advantage for the originstigator of the act or for any other person;

(b) The solicitation or acceptance by a public @i or any other person, directly or
indirectly, of an undue advantage for himself ordedf or for another person in order that the
public official or the person abuse his or her realsupposed influence with a view to obtaining
from an administration or public authority of théa& Party an undue advantage.

Summary of information relevant to reviewing the implementation of the article

138. Nigeria cited the following measures:

Section 17, Corrupt Practices and Other Related Oéinces Act 2000

Gratification by and through Agents and DefinitioinAgent.

"17. (1) Any person who corruptly —

(a) accepts, obtains or agrees to accept or obtattempts to obtain from any person for himself
or for any other person, any gift or consideratas an inducement or reward for doing,
forbearing to do, or for having done, or forboraalb, any act or thing;

(b) gives or agrees to give or offers any gift onsideration to any agent as an inducement or
reward for doing or forbearing to do, or for havidgne, or forborne to do, any act or thing in
relation to his principal's affairs or business;

(c) knowingly gives to any agent, or being an adamwingly uses with intent to deceive his
principal, any receipt, account or other documenteispect of which the principal is interested
and which contains any statement which is falseemoneous or defective in any material
particular, and which, to his knowledge, is inteshdie mislead his principal or any other person,
is guilty of an offence and shall on convictionliadble to five (5) years imprisonment.

(2) For the purposes of this section, the expressioonsideration” includes valuable
consideration of any kind; the expression "agemtiudes any person employed by or acting for
another; and the expression "principal” includegaployer.”

Section 19 of the Corrupt Practices And Other Relad Offences Act 2000

Offence of using office or position for gratificati

"Any public officer who uses his office or positidgo gratify or confer any corrupt or unfair
advantage upon himself or any relation or asso®étthe public officer or any other public
officer shall be guilty of an offence and shall@mviction be liable to imprisonment for five (5)
years without option of fine."

Section 22(1) and (2)Corrupt Practices and Other Related Offences Act 200

Bribery for giving assistance, etc., in regarddatcacts.

"(1) Any person who, without lawful authority oragonable excuse, offers an advantage to a
public servant as an inducement to or reward fatlerwise on account of such public servant's
giving assistance or using influence in, or haygngen assistance or used influence in -

(a) the promotion, execution, or procuring of-

(i) any contract with a public body for the perf@ance of any work, the providing of any service,
the doing of anything or the supplying of any adetienaterial or substance; or

(i) any sub-contract to perform any work, provigiey article, materials or substance required to
be performed, provided, done or supplied undercamgract with a public body; or

(b) the payment of the price, consideration or otheneys stipulated or otherwise provided for
in any such contract or sub-contract as aforesal| be guilty of an offence.

(2) Any public servant who, without lawful authgribr reasonable excuse, solicits or accepts any
advantage as an inducement to or reward for ometbe on account of his giving assistance or
using influence in, or having given assistancesadunfluence in-
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(a) the promotion, execution or procuring, or

(b) the payment of the price, consideration, or

(c) other moneys stipulated or otherwise provided,

any contract, or sub-contract as is referred suimsection (1) shall be guilty of an offence.”

Section 21 of the Corrupt Practices and Other Relatd Offences Act 2000

Bribery in relation to auctions.

"(1) Any person who, without lawful authority oragonable excuse, offers any advantage to any
other person as an inducement to or reward fortleeravise on account of that other person's
refraining or having refrained from bidding at aayction conducted by or on behalf of any
public body, shall be guilty of an offence.

(2) Any person, without lawful authority or reasbteexcuse, solicits or accepts any advantage
as an inducement to or reward for or otherwise @aoant of his refraining or having refrained
from bidding at any auction conducted by or on febfaany public body, shall be guilty of an
offence.

(3) Any person guilty of an offence under this g@tshall on conviction on indictment to a fine
of the current price of the property and imprisontrfer three (3) years."

Section 12 of the Code of Conduct Bureau and Tribuad Act, 1991 CAP C15 LFN
"No person shall offer a public officer any progewift or benefit of any kind as an inducement
or bribe for the granting of any favour or the tisgye in his favour of the public officers duty".

(b) Observations on the implementation of the artile

139. Nigeria indicated that Sections 22(1) and (2) of thorrupt Practices and Other
Related Offences Act, 2000 cover some forms ofdoyitbut are applicable to trading in
influence. Section 22 covers cases where any p&ffers to a public servant, or a public
servant receives, an advantage “on account ofitiisggassistance or using influence in,
or having given assistance or used influence igards to contracts.

140. Itis noted that Section 22 (“Bribery for givingsistance etc in regard to contracts”) is
limited to trading in influence in relation to coatts, while Section 21 (“Bribery in
relation to auctions”) relates to auctions. Secti@l)(b) and (c) (“Gratification by and
through Agents”) is limited to relations betweereais and principals. The concept of
abuse of real or supposed influence for the beoéfiin instigator or other person is not
directly addressed in Section 19, which is a brpealision also applicable to acts of
embezzlement (see UNCAC article 17 above).

141. Nigeria has not comprehensively criminalized trgdminfluence, but has considered
the criminalization of trading in influence throughe adoption of some relevant
measures. Nigeria may wish to comprehensively aafige trading in influence in line
with the Convention.

(c) Challenges related to article 18

142. Nigeria has identified the following challenges assues in fully implementing the
article under review:
1. Competing priorities
2. Limited capacity
3. Limited resources for implementation.

(d) Technical assistance needs related to articl& 1
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143. Nigeria has indicated that the following forms of technieakistance, if available,
would assist it in better implementing the artigheder review:
1. Summary of good practices/lessons learned
2. Development of an action plan for implementation

144. Nigeria has received the previous forms of techrasaistance from:
1. UK DfID
2. UNDP (CPAP Public Accountability Programme)
3. United States Embassy in Nigeria
4. UNODC/EU (NGAX60-10TH EDF).

145. Nigeria indicated that the extension or expansibrsuzh assistance would help it
more fully implement the article under review.

Article 19 Abuse of Functions

Each State Party shall consider adopting such lagi® and other measures as may be
necessary to establish as a criminal offence, wdwenmitted intentionally, the abuse of functions
or position, that is, the performance of or failui@ perform an act, in violation of laws, by a
public official in the discharge of his or her fuimns, for the purpose of obtaining an undue
advantage for himself or herself or for anothergar or entity.

(@) Summary of information relevant to reviewing the implementation of the article

146. Nigeria cited the following measures.

Section 19 of the Corrupt Practices and Other Relad Offences Act 2000

Offence of using office or position for gratificaii

"Any public officer who uses his office or positidgo gratify or confer any corrupt or unfair
advantage upon himself or any relation or assoméatthe public officer or any other public
officer shall be guilty of an offence and shall@mviction be liable to imprisonment for five (5)
years without option of fine."

Section 13, Code of Conduct Bureau and Tribunal AcCAP C15 LFN

"13. Abuse of powers

A public officer shall not do or direct to be doimeabuse of his office, any act prejudicial to
the rights of any other person, knowing that such ia unlawful or contrary to any
government office"

Section 23, Code of Conduct Bureau and Tribunal AcEAP C15 LFN

"23. Powers of the Tribunal to impose punishment

(1) Where the Tribunal finds a public officer guiltf contravening any of the provisions of
this Act, it shall impose upon that officer anytb& punishments specified under subsection
(2) of this section.

(2) The punishment which the Tribunal may imposalshclude any of the following-

(a) vacation of office or any elective or nominatéfice, as the case may be;

(b) disqualification from holding any public offi¢@hether elective or not) for a period not
exceeding ten years; and

(c) seizure and forfeiture to the State of any prgpacquired in abuse or corruption of
office.

(3) The punishments mentioned in subsection (2hisf section shall be without prejudice
to the penalties that may be imposed by any lawrevltiee breach of conduct is also a
criminal offence under the Criminal Code or anyestbnactment or law."
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Section 58(4) of the Public Procurement Act 2007

"(4) The following shall also constitute offencewder this Act:

(a) Entering or attempting to enter into a collesagreement, whether enforceable or not,
with a supplier, contractor or consultant wherephees quoted in their respective tenders,
proposals or quotations are or would be higher thanld have been the case has there not
been collusion between the persons concerned;

(b) conducting or attempting to conduct procuremieatid by means of fraudulent and
corrupt acts, unlawful influence, undue interestof, agreement, bribery or corruption;

(c) directly, indirectly or attempting to influend® any manner the procurement process to
obtain an unfair advantage in the award of a pexoent contract;

(d) splitting of tenders to enable the evasion ohetary thresholds set;

(e) bid-rigging;

(f) altering any procurement document with intemtitfluence the outcome of a tender
proceeding;

(g) uttering or using fake documents or encouratfieg use; and

(h) willful refusal to allow the Bureau or its affirs to have access to any procurement
records."

Section 104 of the Criminal Code

"Any person who, being employed in the public segyidoes or directs to be done, in abuse
of the authority of his office, any arbitrary acejudicial to the rights of another is guilty of
a misdemeanour, and is liable to imprisonmentvar years.

If the act is done or directed to be done for pegsoof gain he is guilty of a felony, and is
liable to imprisonment for three years."

Section 404 of the Criminal Code

404. (1) Any person who, being employed in the pukrvice of Nigeria, or in that of any
other Government, corruptly and under colour ofdnigloyment-

(a) demands or takes property from any person; or

(b) compels any person to sell any property atratiemn its fair market value; or

(c) obtains lodging from and against the will ofyaperson without payment or for
inadequate payment; or

(d) compels, whether partially or wholly for his ovprofit, any person to work without
payment or for inadequate payment;

is guilty of a felony, and is liable to imprisonntdar five years.

(2) Any person who, falsely representing himselfwmyrds, conduct, or otherwise, to be a
person employed in the public service of Nigerig,0bany other Government, or to an
agent of, or acting under the authority of, the &oawment of Nigeria, or of any other
Government, unlawfully and in such assumed characte

(a) does any of the acts or things specified in (@), (c), and (d) in the last preceding
subsection; or

(b) compels or orders any person to hand any prppser to any other person, whether
such property does or does not rightly belongsasriis not rightly due, to the last-named
person; is guilty of a felony, and is liable to ingpnment for five years.

(3) Any person attempting, or inciting, solicitinghunselling, procuring, aiding, or abetting
any person, to commit any of the Offences enumeératéhe last two preceding subsections
is guilty of a felony, and is liable to imprisonntdar five years.

147. Nigeria also provided the following statistics.

Data from the Code of Conduct Bureau (investigatios)

PETITION YEAR

2007 | 2008 2009 2010 2011 2012 2013 | TOTAL
ABUSE OFOFFICE 54 78 63 78 18 42 20 353
ILLICIT ENRICHMENT 14 19 15 19 4 14 4 89
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CONFLICT OF INTEREST | 8 6 1 14 1 4 - 34
FAILURE TO DECLARE 6 3 4 5 2 1 4 25
ASSETS

TOTAL 82 106 83 116 25 61 28 501

(b) Observations on the implementation of the artie

148. Nigeria explained that the law requires a benefitsuch abuse of office either for the
public officer himself or his or her relation, assde or another public official (Section 19
of the ICPC Act). Other third party interests ao¢ covered.

149. The data cited above is available to the publit Bscaptured in the periodic report of
the Code of Conduct Bureau, which is circulatedwkizer details of asset declaration are
not publicly available due to statutory constraints

150. Nigeria indicated that the proceedings and persaltieder the Code of Conduct
Bureau and Tribunal Act (CCBTA) are quasi crimindl.was explained during the
country visit that violations of the CCBTA are chad before the CCB Tribunal in a
proceeding that has aspects of a criminal trigofiar as there is a plea and the offender
can be found “guilty of contravening the provisiarfsthe Act” (Section 23(a), CCBTA
quoted above). Penalties include forfeiture of @sstismissal and disqualification from
holding public office. It was further explained thea conviction under the CCBTA does
not preclude a prosecution or conviction in a sgbsat criminal case arising from the
same facts, and that the Constitution permits siseimblance” of double jeopardy.
Representatives of the CCB explained that the Bureaconsidered a law enforcement
agency, insofar as it is charged with enforcing @@BTA through the Tribunal and
investigating violations of the Act. Moreover, thHgureau has prosecution powers,
overseen by the Attorney-General, for example sesanvolving asset confiscation and
prosecution for violations of the CCBTA. See ag&B0(3) and 36 for more detail of the
CCB.

151. It is noted that while there are relevant provisian the Penal Code, there is no
corresponding offence of abuse of office as iniBact04 of the Criminal Code.

152. Nigeria may wish to consider addressing the afoeetioned issues, in particular to
ensure that all third party benefits are covered fnadopt a relevant provision in the
Penal Code.

(c) Challenges related to article 19

153. Nigeria has identified the following challenges assues in fully implementing the
article under review:
1. Inter-agency coordination;
2. Competing priorities;
3. Limited capacity;
4. Limited resources for implementation.

(d) Technical assistance needs related to articl® 1
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154. Nigeria has indicated that the following forms etlinical assistance, if available,
would assist it in better implementing the artigheder review.
1. Summary of good practices/lessons learned

155. Nigeria has received the previous forms of techrasaistance from:
1. DfID
2. UNDP (CPAP Public Accountability Programme)
3. United States Embassy in Nigeria
4. UNODC/EU (NGAX60-10TH EDF).

156. Nigeria indicated that the extension or expansibrsuxh assistance would help it
more fully implement the article under review.

Article 20 lllicit Enrichment

Subject to its constitution and the fundamentahgiples of its legal system, each State
Party shall consider adopting such legislative aother measures as may be necessary to
establish as a criminal offence, when committeeéntionally, illicit enrichment, that is, a
significant increase in the assets of a publicoddfithat he or she cannot reasonably explain in
relation to his or her lawful income.

(@) Summary of information relevant to reviewing the implementation of the article
157. Nigeria cited the following measures.

Section 20(2) of the Money Laundering (Prohibition)Act 2011 (As Amended)

"(2) In any trial for an offence under this Actgtfact that an accused person is in possession of
pecuniary resources or property for which he cansatisfactorily account and which is
disproportionate to his known sources of incomehat he had at or about the time of the alleged
offence obtained an accretion to his pecuniary uess of property for which he cannot
satisfactorily account, may be proved and may kenanto consideration by the Federal High
Court as corroborating the testimony of any witriassuch trial."

Section 7(1)(b) of the Economic and Financial Crimgee Commission (Establishment) Act
2004 (hereinafter also referred to as the “EFCC A¢)

(1) The Commission has power to —

(a) cause investigations to be conducted as tohghainy person, corporate body or organization
has committed any offence under this Act or other lelating to economic and financial crimes
(b) cause investigations to be conducted into tluperties of any person if it appears to the
commission that the person’s lifestyle and extdrihe properties are not justified by his source
of income;"

Section 19(5) of theeconomic and Financial Crimes Commission (Establighent) Act 2004

"(5) In any trial for an offence under this acte ttact that an accused person is in possession of
pecuniary resources or property for which he cansatisfactorily account and which is
disproportionate to his known sources of incomehat he had at or about the time of the alleged
offence obtained an accreditation to his pecunraspurces or property for which he cannot
satisfactorily account, may be proved and takeo auinsideration by the Court as corroborating
the testimony of any witness in the trial."
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158. Nigeria indicated that the above provisions endbhé& use of evidence of pecuniary
resources or property which cannot be accountedagocorroborative evidence against an
accused person under the above laws.

159. Nigeria further cited the following measure.

Section 44(2) of the Corrupt Practices and Other Rated Offences Act 2000

Chairman's power to obtain "information".

"Where the Chairman of the Commission has reasengi@unds to believe that any Public
Officer who has been served with the written notieéerred to in sub-section (1) owns,
possesses, controls or holds any interest in amyspty which is excessive, having regard to his
present or past emoluments and all other releviacurostances, the Chairman may by written
direction require him to furnish a statement orhaataffirmation explaining how he was able to
own, possess, control or hold such excess andfdilseto explain satisfactorily such excess, he
shall be presumed to have used his office to ctyrugnrich or gratify himself and charged
accordingly."

160. This places the onus of proof of the legitimatersewf the assets on the suspect,
failing which he shall be assumed to have corruptlgd his office to enrich and gratify
himself and shall be charged accordingly.

Section 15(3) of the Code of Conduct Bureau and Twunal Act CAL 15 LFN

"(1) Every public officer shall, within fifteen mdms after the coming into force of this Act or
immediately after taking office and thereafter-

(a) at the end of every four years;

(b) at the end of his term of office; and

(c) in the case of a serving officer, within thidgys of the receipt of the form from the Bureau or
at such other intervals as the Bureau may specify,

submit to the Bureau a written declaration in tleenkprescribed in the first Schedule to this Act
or, in such form as the Bureau may, from time toeti specify, of all his properties, assets and
liabilities and those of his spouse or unmarrieittobn under the age of twenty-one years.

(2) Any statement in any declaration that is fotmbe false by any authority or person authorized
in that behalf to verify it shall be deemed to der@ach of this act.

(3) Any property or assets acquired by a publiceffafter any declaration required by subsection
(2) of this section and which is not fairly attrthble to income, gifts or loan approved by this,Act
shall be deemed to have been acquired in breatttisoAct unless the contrary is proved."

161. Nigeria further cited the following measure witlspect to the private sector.

Section 7 of the Bank Employees (Declaration of Asts) Act 1986

Offences of unjust enrichment.

"(1) It shall be an offence for an employee of aB&o own assets in excess of his legitimate,
known and provable income and assets.

(2) Any employee guilty of an offence under subisec(l) of this section shall on conviction be
liable to imprisonment for ten years and shall,akhdition, forfeit the excess assets or its
equivalent in money to the Federal Government.

(3) For the purpose of imposing a penalty on cdivicunder this section, due regard shall be
had to the amount or value of assets by which $iseta of the convicted employee are in excess
of his legitimate, known and provable income arskts

(4) In determining the assets of an employee, aftylgquest, donation or fraudulent, fictitious
or artificial transaction made by the employee miyirthe relevant period shall be treated as
forming part of his assets.

(5) For the purposes of this section, the incont assets of an employee shall include salaries,
allowances, returns on investment, gifts, donatamm$bequests received by him."
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162. Nigeria explained that from 2007 to 2013, the Cofl€onduct Bureau investigated a

total of 89 (eighty nine) cases of illicit enrichmie some of which resulted in
prosecutions. Nigeria referred to the statisticdllaeit enrichment and failure to declare
assets from the Code of Conduct Bureau under UN@AICle 19 above.

Observations on the implementation of the artie

163. Nigeria indicated that there is a declaration afess regime, which requires all public

servants to declare all sources of income in acpie=d form. The declarations are
analyzed and records are kept for each public effiDeclarations are verified but not
publicly disclosed. However, declarations are mastailable “for inspection by any
citizen of Nigeria on such terms and conditionsh@sNational Assembly may prescribe”,
according to Part 1 of the Third Schedule to thesfitution. It was explained during the
country visit that declarations can be accessetthéyublic upon payment of the relevant
fee to the Code of Conduct Bureau.

164. Nigeria confirmed that the cited measures undeMbaey Laundering (Prohibition)

Act, 2011 (As Amended) and the Economic and Fir@n&rimes Commission
(Establishment) Act allow evidence of disproportitsnwealth to “be proved and taken
into consideration by the Court as corroboratirggiteony” in a trial but do not establish a
crime of illicit enrichment per se. However, Nigerexplained that illicit enrichment
constitutes an offence under the Code of Conduct&uand Tribunal Act (CCBTA) for
which a public officer can be prosecuted and pwedshppropriately by the Code of
Conduct Tribunal. The reviewers further note tlinré is no evidentiary presumption in
the referenced Section 15 of the CCBTA wherebyfarant may be required to explain
any significant increase in assets but that theipien appears rather to be a provision
relating to failure to declare assets. Howeverdence of disproportionate wealth is used
not only as corroboration but also to establishime of illicit enrichment under Section
44 (2) the Corrupt Practices and Other Relatedr@ée Act, 2000 and Section 15 (3) of
the Code of Conduct Bureau and Tribunal Act, CajpRN, already cited.

165. With respect to the 89 illicit enrichment casesesstigated by the Code of Conduct

Bureau, Nigeria indicated that the data does nbt mate to cases of illicit enrichment
but also includes other breaches of the Code ofdGanfor public officers. No
information was provided as to whether the inveditms resulted in disciplinary
measures, criminal referrals or both.

166. Nigeria provided the following additional data.

Number of politically exposed persons investigatednd prosecuted

S/N | CASE TITLE CHARGE NO. CONTRAVENTION REMARKS
OF THE CODE

FEDERAL CCT/NC/ABJ/ 2006 CHARGED FOR CASE STRUCK OUT
REPUBLIC OF OPERATION OF AS A RESULT OF
NIGERIA VS FOREIGN ACCOUNT | THE DECISION OF
SAMINU TURAKI — THE COURT OF
FORMER APPEAL
GOVERNOR

JIGAWA STATE

FEDERAL CHARGED FOR CASE WITHDRAWN
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REPUBLIC OF FALSE SINE DIEON THE
NIGERIA VS DECLARATION OF INSTRUCTIONS OF
JOSHUA DARIYE — ASSETS THE ATTORNER
FORMER GENERAL OF THE
GOVERNOR FEDERATION
PLATEAU STATE

3. FEDERAL CCT/ABJ/4B/ 2006 FALSE CASE WITHDRAWN
REPUBLIC OF DECLARATION OF SINE DIEON THE
NIGERIA VS ASSETS INSTRUCTIONS OF
GEORGE AKUME THE ATTORNER

GENERAL OF THE
FEDERATION

4. FEDERAL CCT/ABJ/02/12 CHARGED FOR DISCHARGED AND
REPUBLIC OF BELONGING TO ACQUITTED
NIGERIA VS SECRET SOCIETY
LEMKE INYANG

5. FEDERAL CCT/ABJ/5B/ 2006 CHARGED FOR CASE STRUCK OUT
REPUBLIC OF OPERATION OF
NIGERIA VS FOREIGN ACCOUNT
DAVID MZENDA
FORMER SPEAKER
BENUE STATE

6. FEDERAL CCT/ABJ/01/11 CHARGED FOR ACCUSED
REPUBLIC OF OPERATION OF DISCHARED
NIGERIA VS FOREIGN
AHMED BOLA ACCOUNTS
TINUBU

7. FEDERAL CCT/NC/ABJ/KW/3/2005] CHARGED FOR CASE WITHDRAWN
REPUBLIC OF OPERATION OF SINE DIEON THE
NIGERIA VS FOREIGN ACCOUNT | INSTRUCTIONS OF
ORJI UZO KALU THE ATTORNER
FORMER GENERAL OF THE
GOVERNOR FEDERATION
GOVERNOR OF
ABIA STATE

8. FEDERAL CCT/ABJ/1E/ 2006 CHARGED FOR CASE WITHDRAWN
REPUBLIC OF FALSE SINE DIEON THE
NIGERIA VS DECLARATION OF INSTRUCTIONS OF
OGBONNAYA C. ASSETS THE ATTORNER
NNAMANI GENERAL OF THE
FORMER FEDERATION
GOVERNOR OF
ENUGU STATE

9. FEDERAL CCT/NC/ABJ/ CHARGED FOR CASE WITHDRAWN
REPUBLIC OF KW/03/1/05 OPERATION OF SINE DIEON THE
NIGERIA VS FOREIGN ACCOUNT | INSTRUCTIONS OF
RASHEED LADOJA THE ATTORNER
FORMER OF GENERAL OF THE
GOVERNOR OF FEDERATION
OYO STATE

10. | FEDERAL CCT/ CHARGED FOR ACCUSED
REPUBLIC OF ABUSE OF OFFICE DISCHARGED
NIGERIA VS
MICHEAL
NWORIE,
CHAIRMAN
INYABA LG OF
EBONYI STATE

11. | FEDERAL CCT/ABJ/01/07 CHARGED FOR CASE AT THE
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REPUBLIC OF
NIGERIA VS
PRINCE
ABUBAKAR AUDU,
FORMER
GOVERNOR OF
KOGI STATE

FALSE
DECLARATION OF
ASSETS

SUPREME COURT
AND TAKEN OVER
BY THE ATTORNER
GENERAL OF THE
FEDERATION

12.

FEDERAL
REPUBLIC OF
NIGERIA VS
GODWIN IFEANYI
ARARUME,
FORMER
SENATOR,
FEDERAL
REPUBLIC OF
NIGERIA

FALSE
DECLARATION OF
ASSETS

167.

(©)
168.

The article is implemented.
Challenges related to article 20

Nigeria has identified the following challenges assues in fully implementing the

article under review:

1. Inter-agency coordination;
2. Competing priorities;
3. Limited capacity;
4. Limited resources for implementation.
(d) Technical assistance needs related to articl®2
169. Nigeria has indicated that the following forms of technieakistance, if available,

would assist it in better implementing the artigheder review:

1.
2.

170.

1.
2.
3.
4.

Summary of good practices/lessons learned;
Development of an action plan for implementation.

Nigeria has received the previous forms of tecHrasaistance from:
DfID

UNDP (CPAP Public Accountability Programme)

United States Embassy in Nigeria

UNODC/EU (NGAX60-10TH EDF).

Nigeria indicated that the extension or expansiosuch assistance would help it more
fully implement the article under review.

Article 21 Bribery in the private sector

Each State Party shall consider adopting such lagi®e and other measures as may be
necessary to establish as criminal offences, whemnatted intentionally in the course of
economic, financial or commercial activities:

(a) The promise, offering or giving, directly ordirectly, of an undue advantage to any
person who directs or works, in any capacity, fgravate sector entity, for the person himself or
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herself or for another person, in order that heshie, in breach of his or her duties, act or refrain
from acting;

(b) The solicitation or acceptance, directly or imettly, of an undue advantage by any
person who directs or works, in any capacity, f@ravate sector entity, for the person himself or
herself or for another person, in order that heshie, in breach of his or her duties, act or refrain
from acting.

(@) Summary of information relevant to reviewing the implementation of the article
171. Nigeria cited the following measures.

Section 433 of the Criminal Code CAP 77 LFN

433. Any person who corruptly receives or obtagrsgorruptly agrees to receive or obtain, any
property or benefit of any kind upon an agreementramlerstanding that he will help any person
to recover anything which has been obtained by sa#nany act constituting a felony or
misdemeanour, or by any act done at a place nidigeria, which if it had been done in Nigeria
would have constituted an offence, and which iofi@nce under the laws in force in the place
where it was done, is, unless he has used all tigertte to cause the offender to be brought to
trial for the offence,

Section 9 of the Corrupt Practices and Other Relaw Offences Act 2000

Corrupt offers to Public Officers.

(1) Any person who corruptly-

(a) gives, confers or procures any property or fieakany kind to, on or for a public officer or
to, on or for any other person; or

(b) promises or offers to give, confers, procuratt@mpt to procure any property or benefit of any
kind to, on or for a public officer or any othergen, on account of any such act, omission, favour
or disfavour to be done or shown by the publicceifiis guilty of an offence of official corruption
and shall on conviction be liable to imprisonmenmtdeven (7) years.

(2) If in any proceedings for an offence under #estion it is proved that any Property or benefit
of any kind, or any promise thereof, was given tpuhlic officer or some other person at the
instance of a public officer, by a person-

(a) holding or seeking to obtain a contract, lieeneermit, employment or anything whatsoever
from a Government department, public body or othrgranisation or institution in which that
public officer is serving as such, or

(b) concerned or likely to be concerned in any pealing or business transacted, pending or likely
to be transacted before or by that public officea@overnment department, public body or other
organisation or institution in which that publidioér is serving as such, or

(c) acting on behalf of or relative to such a pargbe property, benefit or promise shall, unless
the contrary is proved, be deemed to have beem giweuptly on account of such a past or future
act, omission, favour or disfavour as is mentiomeskection 9(1) and (2).

Section 8(1) of the Corrupt Practices and Other Relted Offences Act 2000

Gratification by an official.

"(1) Any person who corruptly —

(a) asks for, receives or obtains any propertyamefit of any kind for himself or for any other
person; or

(b) agrees or attempts to receive or obtain anggaty or

(c) benefit of any kind for himself or for any othgerson, on account of-

(i) anything already done or omitted to be donefoorany favour or disfavour already shown to
any person by himself in the discharge of his @fiduties or in relation to any matter connected
with the functions, affairs or business of a Goweent department, or corporate body or other
organisation or institution in which he is serviegan official; or

(if) anything to be afterwards done or omitted &éodwne or favour or disfavour to be afterwards
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shown to any person, by himself in the discharghisfofficial duties or in relation to any such
matter as aforesaid, is guilty of an offence ofi€Hf corruption and is liable to imprisonment for
seven (7) years."

Section 17 of the Corrupt Practices and Other Relatd Offences Act 2000

Gratification by and through Agents and DefinitioinAgent.

"(1) Any person who corruptly —

(a) accepts, obtains or agrees to accept or obtattempts to obtain from any person for himself
or for any other person, any gift or consideratas an inducement or reward for doing,
forbearing to do, or for having done, or forboraelb, any act or thing;

(b) gives or agrees to give or offers any gift onsideration to any agent as an inducement or
reward for doing or forbearing to do, or for havidgne, or forborne to do, any act or thing in
relation to his principal's affairs or business;

(c) knowingly gives to any agent, or being an adermgwingly uses with intent to deceive his
principal, any receipt, account or other documenteispect of which the principal is interested
and which contains any statement which is falseemoneous or defective in any material
particular, and which, to his knowledge, is inteshde mislead his principal or any other person,
is guilty of an offence and shall on convictionliadble to five (5) years imprisonment.

(2) For the purposes of this section, the expressioonsideration” includes valuable
consideration of any kind; the expression "agemtiudes any person employed by or acting for
another; and the expression "principal” includesmployer."

Section 19(1)(d) and (e), Failed Banks (Recovery &febts) and Financial Malpractices In
Banks Act 2004

"(1) Any director, manager, officer or employeeadfank who:- ...

(d) receives or participates in sharing, for peasamatification, any money, profit, property or
pecuniary benefit towards or after the procurenoéiatloan, an advance, a guarantee or any other
credit facility from any person whether or not tpatson is a customer of the bank; or

(e) recklessly grants or approves a loan or amgstevaiver where the borrower is known to have
the ability to repay the loan and interest,

is guilty of an offence under this Decree."

(b) Observations on the implementation of the artie

172. Nigeria indicated that in respect of bribery betav@ersons in the private sector, there
were cases of investigation by the ICPC but noxagerosecution.

173. Nigeria has partially criminalized bribery in theiyate section. The Nigerian
authorities confirmed that Section 8(1) of the @ptr Practices and Other Related
Offences Act 2000 (Gratification by an official)lages to passive bribery by any person,
including private individuals, and specifically ee$ to conduct “in relation to any matter
connected with the .. affairs .. of a.. corporaidybor other organisation. Regarding active
bribery, although Section 9 (Corrupt offers to RwbDfficers) could be partially
applicable (see reference in Section 9(1)(b) te® axt omissions by public officers),
Section 17(1) (b) and (c) (“Gratification by anddhgh Agents”) can be applied to cover
active bribery in the private sector in situatiomglving relations between an agent and a
principal. The observations under UNCAC article &bove are referred to. It is
recommended that Nigeria consider comprehensiveiyimalizing bribery between
private sector actors to cover the full scope aiduwt envisaged by article 21 of the
Convention.

174. There is no corresponding provision in the PenaleCo
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(c) Challenges related to article 21

175. Nigeria has identified the following challenges assues in fully implementing the
article under review.
1. Inter-agency coordination;
2. Inadequacy of existing normative measures (Conistitulaws, regulations, etc.);
3. Competing priorities;
4. Limited resources for implementation.

(d) Technical assistance needs related to articld 2

176. Nigeria has indicated that the following forms of technieakistance, if available,
would assist it in better implementing the artigheder review:
1. Summary of good practices/lessons learned
2. Development of an action plan for implementation

177. Nigeria has received the previous forms of techrasaistance from:
DfID;

UNDP (CPAP Public Accountability Programme);

United States Embassy in Nigeria,

UNODC/EU (NGAX60-10TH EDF).

PN PE

178. Nigeria indicated that the extension or expansibrsuxh assistance would help it
more fully implement the article under review.

Article 22 Embezzlement of property in the privatesector

Each State Party shall consider adopting such latiie and other measures as may be
necessary to establish as a criminal offence, wbemmitted intentionally in the course of
economic, financial or commercial activities, englement by a person who directs or works, in
any capacity, in a private sector entity of any gedy, private funds or securities or any other
thing of value entrusted to him or her by virtuehisf or her position

(@) Summary of information relevant to reviewing the implementation of the article
179. Nigeria cited Chapter 40, Sections 434-439 of thenfdal Code CAP 77 LFN.

Chapter 40

Frauds by Trustees and Officers of Companies amddCations: False Accounting.

434. Any person who, being a trustee of any prgpetestroys the property with intent to
defraud, or, with intent to defraud, converts theperty to any use not authorised by the trust, is
guilty of a felony, and is liable to imprisonment seven years.

The offender cannot be arrested without warrant.

If civil proceedings have been taken against aesus respect of any act done by him, which is
an offence under the provisions of this sectioncérenot be afterwards prosecuted for the same
cause, as for an offence, on the complaint of tisgn by whom the civil proceedings were
taken, without the sanction of the court or judgéobe whom the civil proceedings were had or
are pending.

For the purposes of this section, the term "trtistegudes the following persons and no others-
(a) trustees upon express trusts created by a @eékdor instrument in writing, whether for a
public or private or charitable purpose;
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(b) trustees appointed by or under the authorigroAct, Law or Statute for any such purpose;
(c) persons upon whom the duties of any such asisiforesaid devolve;
(d) executors and administrators.

435. Any person who-

(1) being a director or officer of a corporationa@mpany, receives or possesses himself as such
of any of the property of the corporation or compatherwise than in payment of a just debt or
demand, and, with intent to defraud, omits eitleemiake a full and true entry thereof in the
books and accounts of the corporation or compantg oause or direct such an entry to be made
therein; or

(2) being a director, officer, or member of a cagiimn or company, does any of the following
acts with intent to defraud-

(a) destroys, alters, mutilates, or falsifies, dmpk, document, valuable security, or account,
which belongs to the corporation or company, or anyry in any such book, document, or
account, or is privy to any such act; or

(b) makes or is privy to making any false entrainy such book, document or account; or

(c) omits or is privy to omitting any material padiar from any such book, document or
account;

is guilty of a felony, and is liable to imprisonnieior seven years. The offender cannot be
arrested without warrant.

436. Any person who, being a promoter, directdicef, or auditor, of a corporation or company,
either existing or intended to be formed, makesutates, or- publishes, or concurs in making,
circulating, or publishing, any written statemengocount which, in any material particular, is to
his knowledge false, with intent thereby to effasy of the following purposes-

(a) to deceive or to defraud any member, sharehabiereditor, of the corporation or company,
whether a particular person or not;

(b) to induce any person, whether a particulargrem not, to become a member of, or to entrust
or advance any property to, the corporation or amgp or to enter into any security for the
benefit thereof;

is guilty of a felony, and is liable to imprisonmefor seven years. The offender cannot be
arrested without warrant."

Nigeria also cited Section 390 of the Criminal Caxtetheft and Sections 308, 309, 311
and 315 of the Penal Code (quoted under UNCACIarii¢ above) as well as Sections
312-314 of the Penal Code.

Section 312 of the Penal Code
“Whoever commits criminal breach of trust shallgumished with imprisonment for a term which
may extend to seven years or with fine or with both

Section 313 of the Penal Code

“Whoever, being entrusted with property as a cgridarfinger or warehouse keeper, committee
criminal breach of trust in respect of such propeshall be punished with imprisonment for a
term which may extend to ten years and shall aslable to fine”

Section 314 of the Penal Code

“Whoever, being a clerk or servant or employed adegk or servant and being in any manner
entrusted in such capacity with property or witly @ominion over property, commits criminal
breach of trust in respect of that property, shallpunished with imprisonment for a term which
may extend to ten years and shall also be liabiieéd

180. No statistics of cases investigated of embezzlerakproperty in the private sector
were available.
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(b) Observations on the implementation of the artie

181. The cited measures of the Criminal Code cover theff frauds by trustees and
officers of companies and corporations, which waédm to cover the majority of cases
of embezzlement in the private sector. MeasurdkanPenal Code also address criminal
breach of trust and dishonest misappropriationrd have been no cases.

(c) Challenges, where applicable

182. Nigeria has identified the following challenges assues in fully implementing the
article under review:
1. Inter-agency coordination;
2. Limited capacity (e.g. human/technological/instaatother);
3. Limited resources for implementation.

(d)  Technical assistance needs

183. Nigeria has indicated that the following forms of technieakistance, if available,
would assist it in better implementing the artigteder review:
1. Summary of good practices/lessons learned.

184. Nigeria has received the previous forms of techrasaistance from:
DfID

UNDP (CPAP Public Accountability Programme)

United States Embassy in Nigeria

UNODC/EU (NGAX60-10TH EDF).

PwonNpE

185. Nigeria indicated that the extension or expansibrsuxh assistance would help it
more fully implement the article under review.

Article 23 Laundering of proceeds of crime

Subparagraph 1 (a) (i)

1. Each State Party shall adopt, in accordance wiitdamental principles of its domestic
law, such legislative and other measures as maydoessary to establish as criminal offences,
when committed intentionally:

(a) () The conversion or transfer of property, Wiog that such property is the proceeds
of crime, for the purpose of concealing or disgugsithe illicit origin of the

property or of helping any person who is involved the commission of the
predicate offence to evade the legal consequerfdas or her action;

(@) Summary of information relevant to reviewing the implementation of the article
186. Nigeria cited the following measures.

Sections 17 and 18, Economic and Financial Crimeso@imission (Establishment) Act 2004
"17: Retention of Proceeds of a criminal conduct
A person who —
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(a) whether by concealment, removal from jurisdictitransfer to nominees or otherwise or
otherwise retains the control of the proceeds ofirminal conduct or an illegal act on behalf of

another person knowing that the proceeds is asudt ieff criminal conduct by the principal; or

(b) knowing that any property is in whole or in tpdirectly or indirectly represents another

person’ s proceeds of a criminal conduct, acquiresses that property or has possession of it,
commits an offence and is liable on convictionngpiisonment for a term not less than 5 years or
to a fine equivalent to 5 times the value of thecpeds of the criminal conduct or to both such
imprisonment and fine.

18: Offences in relation to economic and financiahes and petitions

(1) A person who, without lawful authority —

(a) engages in the acquisition, possession orfyseperty knowing at the time of its acquisition,
possession or use that such property was derived dny offence under this Act; or

(b) engages in the management, organisation onding of any of the offences under this Act;
or

(c) engages in the conversion or transfer of ptgderowing that such property is derived from
any offence under this Act; or

(d) engages in the concealment or disguise of the bature, source, location, disposition,
movement, rights, with respect to or ownership afpprty knowing such property is derived
from any offence referred under this Act

commits an offence under this Act and is liable camviction to the penalties provided in
Subsection (2) of this section.

(2) The penalties provided for offences under sciime (1) of this section shall be imprisonment
for a term not less than two years and not excedtiiree years."

Section 24, Corrupt Practices and Other Related Oéinces Act 2000

Dealing with, using, holding, receiving or conceglgratification

"Any person who, whether within or outside Nigerehether directly or indirectly, whether on
behalf of himself or on behalf of any other persenters into, or causes to be entered into, any
dealing in relation to any property, or otherwisesior causes to be used, or holds, receives, or
conceals any property or any part thereof which tes subject-matter of an offence under
sections 10, 11, 13, 14, 15, 16) 17, 18, 19, andH0l be guilty of an offence and shall on
conviction be liable to imprisonment for a term pateeding five (5) years."

Sections 15 and 16, Money Laundering (Prohibitionjct 2011 (As Amended)

"Section 15Money laundering offences

(1) Money laundering is prohibited in Nigeria.

(2) Any person or body corporate, in or outsidedyi@, who directly or indirectly

(a) conceals or disguises the origin of;

(b) converts or transfers;

(c) removes from the jurisdiction; or

(d) acquires, uses, retains or takes possessicontol of;

any fund or property, knowingly or reasonably oughihave known that such fund or property is,
or forms part of the proceeds of an unlawful act;

commits an offence of money laundering under thlus A

(3) A person who contravenes the provisions of edtien (2) of this section is liable on
conviction to a term of not less than 7 years lmitmore than 14 years imprisonment.

(4) A body corporate who contravenes the provisminsubsection (2) of this section is liable on
conviction to -

(a) a fine of not less than 100% of the funds arupexties acquired as a result of the offence
committed; and

(b) withdrawal of licence.

(5) Where the body corporate persists in the cowsions of the offence for which it was
convicted in the first instance, the Regulators mvdiidraw or revoke the certificate or licence of
the body corporate.
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(6) The unlawful act referred to in subsection ¢2)this section includes participation in an
organized criminal group, racketeering, terroriserrorist financing, trafficking in persons,
smuggling of migrants, sexual exploitation, sexegbloitation of children, illicit trafficking in
narcotic drugs and psychotropic substances, ilams trafficking, illicit trafficking in stolen
goods, corruption, bribery, fraud, currency couieiting, counterfeiting and piracy of products,
environmental crimes, murder, grievous bodily igjukidnapping, hostage taking, robbery or
theft, smuggling (including in relation to custoarsd excise duties and taxes), tax crimes (related
to direct taxes and indirect taxes), taxes crintetated to direct taxes and indirect taxes)
extortion, forgery, piracy, insider trading and ketr manipulation or any other criminal act
specified in this Act or in any other law in Niggri

(7) A person who commits an offence under subse¢d of this section shall be subject to the
penalties specified in this section notwithstandingt the various acts constituting the offence
were committed in different countries or places.

Section 16: Other Offences.

(1) Without prejudice to the penalties provided emsiection 15 of this Act, any person who-

(a) being a director or employee of a FinancialitaBon warns or in any other way intimates the
owner of the funds involved in the transaction mefe to in section 6 of this Act about the report
he is required to make or the action taken on iwbo refrains from making the report as
required;

(b) destroys or removes a register or record redum be kept under this Act;

(c) carries out or attempts under a false identitgarry out any of the transactions specified in
sections 1 to 5 of this Act; or

(d) makes or accepts cash payments exceeding thenamuthorized under this Act;

(e) fails to report an international transfer afids or securities required to be reported under thi
Act; or

() being a director or an employee of a Finandradtitution or Designated Non-Financial
Institution contravenes the provisions of Sectio$,24, 5, 6, 79, 10, 12, 13 or 14f this Act,
commits an offence.

(2) A person who commits an offence under subse¢fip of this section:

(a) paragraph (a), is liable on conviction to ilmpriment for a term of not less than 2 years or a
fine of not less than N10,000,000; and

(b) paragraphs (b) - (f), is liable to imprisonmémt a term of not less than 3 years or a fine of
N10,000,000 or to both, in the case of individuatl,aN25,000,000, in the case of a body
corporate.

(3) A person found guilty of an offence under thegtion may also be banned indefinitely or for a
period of 5 years from practicing the professiohjalu provided the opportunity for the offence

to be committed.

(4) Where as a result of a serious oversight ¢awa i its internal control procedures, a Financial
Institution or person designated under subsecfipi@a) of section 9 of this Act, fails to meet any
of the obligations imposed by this Act, the disicigty authority responsible for the Financial

Institution or the person’s professional body miayaddition to any penalty in this Act take such

disciplinary action against the Financial Instibutior persons as is in conformity with its

professional and administrative regulations."

187. Nigeria provided the following case example:

FRN v Chief Diepreye Solomon Peter Alamieyeseigha &thers, Fhc/l/328¢/2005.

188. EFCC provided the following statistical data on ésiigations, prosecutions,
convictions, and case types for economic offences:

1. No of petitions received from 2010-2013 (all ma@mic crimes): 24,278TOTAL
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2. No. of cases investigated from 2010-2013 @hemic crimes): 9,737TOTAL
3. No. of prosecutions from 2010-2013 (all ecormaimes): 1,658 TOTAL
4.  No. of convictions from 2010-2013 (all economrrimes): 338 TOTAL.

Disaggregation from 2011-2012

Offences Type No. of Offences
A. Advance Fee Fraud 2971

B. Bank/Securities Fraud 823

C. Public corruption/money laundering 1572

D. Pipeline Vandalism/Bunkering 98

E. Procurement Fraud 84

189. EFCC provided the following statistical data on astigations, prosecutions and
convictions for money laundering:

1 No. of petitions received from 2010-2013 (mpitaundering): 52 TOTAL
2. No. of investigations from 2010-2013 (monayrdering): 52 TOTAL

3. No. of prosecutions from 2010-2013 (moneytering): 26 TOTAL

4.  No. of convictions from 2010-2013 (money ldenng): 17.

190. ICPC indicated that petitions received are mainty aorruption and other related
offences and that only a few cases of money laumglevere established and have been
charged to court in the course of rendering legaiions on investigated petitions.

(b) Observations on the implementation of the artie

191. Nigeria has criminalized money laundering under tMoney Laundering
(Prohibitions) Act, 2011 (As Amended) and the Ecoimand Financial Crimes, Act,
2004. Money laundering offences cover the convargransfer, concealment, or disguise,
possession and acquisition of property in a marhat is largely consistent with the
Convention. Money laundering applies to both natarad legal persons, and proof of
knowledge can be derived from objective factuatuginstances.

192. There is lack of comprehensive statistics on moieyndering investigations,
prosecutions and convictions due to lack of effectcoordination mechanisms. It is
therefore difficult to determine how many moneyndering cases have been investigated
and prosecuted. Only 17 convictions on money laiangevere reported from 2010 to
2013, which is strikingly low compared to the numioé petitions and investigations
received for money laundering and economic crireerall, it was not possible for the
reviewers to reach an assessment of whether the Addjislation is effectively
implemented.

193. The risk of money laundering in particular relatedcorruption offences continues. In
this context, the observations in the 2008 Mutuahkl&ation Report of the Inter-
Governmental Action Group against Money Launderimg/Nest Africa (GIABA) are
referred to. In particular, the report notes tharasive corruption in Nigeria constitutes
a major threat and underlies most of the moneydaring cases reported in recent time.
In the past three years, more than 10 ex-Governrutgolitical leaders, who were alleged
to have embezzled public funds estimated at USD$2lion have been arrested and
charged to court, as revealed by investigationscanuit records. Most of these funds are
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alleged to be hidden in western banks and offskergers, while a significant amount
have been laundered through the acquisition of utegs, luxury cars and purchase of
high net worth shares in blue chip companies.”

194.

It is recommended that Nigeria take measures tngthen the enforcement and

application of anti-money laundering legislationlime with the Convention and ensure
that cases are brought to justice. The observatbiise beginning of this report on data
collection are referred to specifically also in t@text of money laundering.

Article 23 Laundering of proceeds of crime

Subparagraph 1 (a) (ii)

(@)

195.

1. Each State Party shall adopt, in accordance withdamental principles of its domestic
law, such legislative and other measures as maydoessary to establish as criminal offences,
when committed intentionally:

(&) (i) The concealment or disguise of the trugum@ source, location, disposition,
movement or ownership of or rights with respecptoperty, knowing that such
property is the proceeds of crime;

Summary of information relevant to reviewing the implementation of the article
Nigeria cited the following measures.

Section 15 of the Money Laundering (Prohibition) At 2011 (As Amended) (previously
cited).

Sections 17 and 18 of the Economic and Financial tmes Commission (Establishment) Act
2004 (previously cited).

Section 24 of the Corrupt Practices and Other Relatd Offences Act 2000 (previously cited).

Section 8(2) of the Bank Employees (Declaration (¥ssets) Act 1986.

"(2) Any assets found not to have been disclosatl, sh addition to any or both of the penalties
prescribed under subsection (1) of this sectiorthat prescribed in section 7 of this Act, be
forfeited to the Federal Government."

Section 7 of the Advance Fee Fraud and Other FrauRelated Offences Act 2006

"7. Laundering of funds obtained through unlawfttiaty, etc.

(1) A person who conducts or attempts to conddutamcial transaction which in fact involves
the proceeds of a specified unlawful activity-

(a) with the intent to promote the carrying on apecified unlawful activity; or

(b) where the transaction is designed in wholagrairt-

(i) to conceal or disguise the nature, the locattbe source, the ownership or the control of the
proceeds of a specified unlawful activity; or

(ii) to avoid a lawful transaction under Nigeriaam, commits an offence under this Act if he
knows or ought to know, having regard to the cirstances of the case, that the property
involved in the financial transaction representsphoceeds of some form of unlawful activity.

(2) A person who commits an offence under subsec{y of this section, is liable on
conviction-

(a) in the case of a financial institution or caigte body, to a fine of N | million and where the
financial institution or corporate body is unabdepiy the fine, its assets to the value of the fine
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shall be confiscated and forfeited to the Fedemlegenment; or

(b) in the case of director, secretary or otheiceffof the financial institution or corporate body
or any other person, to imprisonment for a terrmatf more than 10 years and not less than 5
years.

(3) When as a result of negligence, or regulatiothie internal control procedures, a financial
institution fails to exercise due diligence as et in the Banks and Other Financial
Institutions Act, 1991 as amended or the Money dauimg (Prohibition) Act, 2004 in relation
to the conduct of financial transactions whichantfinvolve the proceeds of unlawful activity-

(a) the financial institution commits an offenceddn liable on conviction to refund the total
amount involved in the financial transaction and tess than N100,000 sanction by the
appropriate financial regulatory authority;

(b) a director, secretary, employee or other stéfthe financial institution who facilitates,
contributes or otherwise is involved in the failuceexercise due diligence as stipulated under
this section, commits an offence and is liable onviction to imprisonment for a term of not
less than three years and may also be liable tuaheed indefinitely for a period of three years
from exercising the profession which provided tppartunity for the offence to be committed.
(4) A person who transports or attempts to trarispononetary instrument or funds from a place
in Nigeria to or through a place outside Nigerigma place in Nigeria from or through a place
outside Nigeria-

(a) with the intent to promote the carrying on pésified unlawful activity; or

(b) where the monetary instrument or funds involirethe transportation represent the proceeds
of some form of unlawful activity and the transpidn is designed in whole or in part-

(i) to conceal or disguise the nature, the locatiba source, the ownership, or the control of the
proceeds of a specified unlawful activity; or

(i) to avoid a lawful transaction under Nigeriaw,

commits an offence under this Act, if he knows amglt to know, having regard to the
circumstances of the case, that the monetary mstnti or funds involved in the transportation
are the proceeds of some form of unlawful actigityl the intent of the transaction.

(5) A person who commits an offence under subsed¢8d of this section is liable on conviction
to a fine of N500,000 or twice the value of the mi@amy instrument or funds involved in the
transportation, whichever is higher, or imprisonii@n a term of not less than 10 years or to
both such fine and imprisonment.

(6) In this section-

(a) "conducts" includes initiating, being involvexbnnected with, concluding, or participating in
initiating or concluding a transaction;

(b) "financial institution" means banks, body asation or group of persons, whether corporate
or incorporate which carries on the business oéstment and securities, a discount house,
insurance institutions, debt factorisation and @wswon firms, bureau de change, finance
company, money brokerage firm whose principal essnincludes factoring, project financing,
equipment leasing, debt administration, fund mamege, private ledger services, investment
management, local purchase order financing, expoance, project consultancy, financial
consultancy, pension funds management and such btienesses as the Central Bank of
Nigeria or other appropriate regulatory authoritigesy from time to time designate;

(c) "financial transaction” means-

(i) a transaction involving the movement of fundsvire or other means or involving one or
more monetary instruments, which in any way or degffects foreign monetary instruments; or
(ii) a transaction involving the use of a finandiadtitution which is engaged in, or the activities
of which affect, foreign commerce in any way or ey

(d) "knows or ought to know that the property inkgd in a financial transaction represents the
proceeds of some form of unlawful activity" means

that the person knew or ought to have known that gloperty involved in the transaction
represented proceeds from some form, though no¢ssaaly which form, of activity that
constitutes an offence under this Act;

(e) "monetary instrument” means coin or currenciNigferia or of any other country, traveller's
cheque, personal cheque, bank cheque, money ardesstment security in bearer form or
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otherwise in such form that title thereto passemugelivery;

(f) "proceeds" means any property derived or ole@indirectly or indirectly through the
commission of an offence under this Act;

(g) "property" includes assets, monetary instrusieand instrumentalities used in the
commission of an offence under this Act;

(h) "specified unlawful activity" means-

(i) any act or activity constituting an offence endhis Act;

(i) with respect to a financial transaction ocaugrin whole or in part in Nigeria, an offence
against the laws of a foreign nation involving ahitag property by fraud by whatever name
called;

(i) “"transaction" includes a purchase, sale, lopledge, gift, transfer, delivery, or other
disposition, and with respect to a financial ingtin, includes a deposit, withdrawal, transfer
between accounts, exchange of currency, loan, giteof credit, purchase or sale of any stock,
bond, certificate of deposit or other monetary runsent, or any other payment, transfer, or
delivery by, through, or to a financial institutidsy whatever means effected.”

196. Nigeria cited the following measures:

- Institution of a regimen on currency transactieports (CTRS); suspicious transaction
reports (STRs); know your customer (KYC) and knowury customers business
(KYCB).

197. Additional initiatives against money launderinglutte:

1. Sensitization of financial and designated non-faianinstitutions (DNFIs) on their
obligations under Nigeria’s anti-money launderinggislation through seminars,
workshops, conferences, electronic and print media.

2.Ensuring that financial institutions and DNFIs cdyngvith anti-money laundering
guidelines.

3. Sanctioning and prosecuting errant financial ingths and DNFIs for, inter alia,
deterrent purposes.

4. Coordinated and enhanced cooperation among alhaoiey laundering enforcement
and regulatory agencies.

5.Enhanced cooperation between national anti-monayndiering regulatory and
enforcement agencies, on the one hand, and regawlinternational anti-money
laundering standard setters, on the other.

198. The enactment of the Economic and Financial Crirdes, 2004 led to the
establishment of the Economic and Financial Crinzsmmission (EFCC) as the
coordinating agency for all money laundering-redlateases. The Nigeria Financial
Intelligence Unit (NFIU) was also established i02@nder the EFCC to receive, analyse
and disseminate financial intelligence to law eoéonent agencies and other relevant
institutions.

199. Nigeria indicated that the EFCC has prosecuteda@< of money laundering from
2010-2013.

(b) Observations on the implementation of the artile

200. Relevant provisions are found in the cited legistatwhich address the provision
under review.

Page 50 of 217



Article 23 Laundering of proceeds of crime

Subparagraph 1 (b) (i)

1. Each State Party shall adopt, in accordance withdamental principles of its domestic
law, such legislative and other measures as mapdmessary to establish as criminal offences,
when committed intentionally:

(b) Subject to the basic concepts of its legateim:

(i) The acquisition, possession or use of propdaywing, at the time of receipt, that
such property is the proceeds of crime;

(@) Summary of information relevant to reviewing the implementation of the article
201. Nigeria cited the following measures.

Section 18(1) of the Economic and Financial Crime€ommission (Establishment) Act
2004 (previously cited).

Section 15 (cited above) and Section 17 of the Mgnkaundering (Prohibition) Act 2011

(As Amended)

"17. A person who-

(a) conceals, removes from jurisdiction, transfewsnominees or otherwise retains the
proceeds of a crime or an illegal act on behaldmdther person knowing or suspecting that
other person to be engaged in a criminal condubsrbenefited from a criminal conduct, or
conspiracy, aiding, etc; and

(b) knowing that any property either in whole or part directly or indirectly represents
another person’s proceeds of a criminal conducjyiaes or uses that property or possession
of it, commits an offence under this Act and ible&aon conviction to imprisonment for a term
not less than 5 years or to a fine equivalent timBs the value of the proceeds of the criminal
conduct or both such imprisonment and fine."

Section 24 of the Corrupt Practices and Other Rela&d Offences Act 200Qpreviously
cited).

202. Nigeria provided the following example of a caseestigated and prosecuted under
this article.

FRN v Chief Diepreye Solomon Alamieyeseigha & Other Fhc/l/328¢/2005.

(b) Observations on the implementation of the artie

203. Nigeria has adopted measures (Section 15 of theAYlidBrresponding substantially
to the provision under review.

Article 23 Laundering of proceeds of crime

Subparagraph 1 (b) (ii)
1. Each State Party shall adopt, in accordance withdamental principles of its domestic

law, such legislative and other measures as mapdmessary to establish as criminal offences,
when committed intentionally:
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(@)

204.

(b)

205.

(b) Subject to the basic concepts of its legateim:

(i) Participation in, association with or conspicy to commit, attempts to commit and
aiding, abetting, facilitating and counselling tbemmission of any of the offences
established in accordance with this article.

Summary of information relevant to reviewing the implementation of the article

Nigeria cited the following measures.

Section 18, Money Laundering (Prohibition) Act 2011As Amended)

"A person who-

(a) conspires with, aids, abets or counsels argrgrson to commit an offence;

(b) attempts to commit or is an accessory to ammoffence; or

(c) incites, procures or induces any other persprarly means whatsoever to commit an
offence, under this Act,

commits an offence and is liable on convictionie same punishment as is prescribed for
that offence under this Act."

Section 26, Corrupt Practices and Other Related Oénces Act 2000

"Attempts, preparations, abetments and criminal spwacies punishable as offence,
delegation of Attorney-General’s power to prosecute

(1) Any person who-

(a) attempts to commit any offence under this Act;

(b) does any act preparatory to or in furtherarfd@e commission of any offence under this
Act; or

(c) abets or is engaged in a criminal conspiraayotomit any offence under this Act;

(d) commits any offence under this Act;

shall be guilty of an offence and shall, on coriuitt be liable to the punishment provided
for such offence.

(2) Prosecution for an offence under this Act shallinitiated by the Attorney-General of
the Federation, or any person or authority to whoshall delegate his authority, in any
superior court of record so designated by the Chidfje of a State or the Chief Judge of the
Federal Capital Territory, Abuja under section §G{Bthis Act; and every prosecution for
an offence under this Act or any other law proligitoribery, Corruption, fraud or any other
related offence shall be deemed to be initiatethbyAttorney-General of the Federation.

(3) A prosecution for an offence shall be concluded judgment delivered within ninety
(90) working days of its commencement save thajutisdiction of the court to continue to
hear and determine the case shall not be affedbedengood grounds exist for a delay."

Section 8 Advance Fee Fraud and Other Fraud Relate@ffences Act 2006

"8. A person who--

(a) conspires with, aids, abets, or counsels amgrgierson to commit an offence; or

(b) attempts to commit or is an accessory to ammaetfence; or

(c) incites, procures or induces any other persoarty means whatsoever to commit an
offence,

under this Act, commits the offence and is liabteconviction to the same punishment as
is prescribed for that offence under this Act.”

Observations on the implementation of the artie

The cited measures correspond substantially to ptowision under review. No

examples of implementation were provided.
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Article 23 Laundering of proceeds of crime

Subparagraphs 2 (a) and (b)

(@)

206.

2. For purposes of implementing or applying paragrd. of this article:

(a) Each State Party shall seek to apply paragrapdbf this article to the widest range of
predicate offences;

(b) Each State Party shall include as predicateernées at a minimum a comprehensive
range of criminal offences established in accoragawith this Convention;

Summary of information relevant to reviewing the implementation of the article
Nigeria cited the following measures.

Section 15, Money Laundering (Prohibition) Act 2011As Amended)

"Section 15: Money laundering offences

(1) Money laundering is prohibited in Nigeria.

(2) Any person or body corporate, in or outsidedyi@, who directly or indirectly

(a) conceals or disguises the origin of;

(b) converts or transfers;

(c) removes from the jurisdiction; or

(d) acquires, uses, retains or takes possessicongmol of:

any fund or property, knowingly or reasonably outgiithave known that such fund or
property is, or forms part of the proceeds of aawful act;

commits an offence of money laundering under this A

(3) A person who contravenes the provisions of actisn (2) of this section is liable on
conviction to a term of not less than 7 years lmitmore than 14 years imprisonment.

(4) A body corporate who contravenes the provisiohsubsection (2) of this section is
liable on conviction to -

(a) a fine of not less than 100% of the funds amogh@rties acquired as a result of the offence
committed; and

(b) withdrawal of licence.

(5) Where the body corporate persists in the comionsof the offence for which it was
convicted in the first instance, the Regulators mathdraw or revoke the certificate or
licence of the body corporate.

(6) The unlawful act referred to in subsection@R}his section includes participation in an
organized criminal group, racketeering, terrorisentorist financing, trafficking in persons,
smuggling of migrants, sexual exploitation, sexagloitation of children, illicit trafficking

in narcotic drugs and psychotropic substancesitiirms trafficking, illicit trafficking in
stolen goods, corruption, bribery, fraud, currenoynterfeiting, counterfeiting and piracy of
products, environmental crimes, murder, grievousiliponjury, kidnapping, hostage taking,
robbery or theft, smuggling (including in relatiem customs and excise duties and taxes),
tax crimes (related to direct taxes and indirexts$y, taxes crimes (related to direct taxes and
indirect taxes) extortion, forgery, piracy, insideading and market manipulation or any
other criminal act specified in this Act or in antpher law in Nigeria.

(7) A person who commits an offence under subse¢fd of this section shall be subject to
the penalties specified in this section notwithdiag that the various acts constituting the
offence were committed in different countries agas."
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207. Nigeria provided the following example of investiga and prosecution of a
predicate offence to money laundering:

FRN v Chief Diepreye Solomon Peter Alamieyeseigha &thers, Fhc/l/328c/2005.
(b) Observations on the implementation of the artie

208. During the country visit, officials explained thiie term “includes” in Section 15(6)
confirms that Nigeria has adopted an all-crimesr@ggh to predicate offences, and that
the enumerated crimes (including corruption, bybend fraud) are illustrative. Officials
further explained that the list covers 20 seriaumes, as recommended by the FATF and
any other “unlawful act”.

Article 23 Laundering of proceeds of crime
Subparagraph 2 (c)

2. For purposes of implementing or applying pargurd of this article:

(c) For the purposes of subparagraph (b) abovedmate offences shall include offences
committed both within and outside the jurisdictioh the State Party in question. However,
offences committed outside the jurisdiction ofa@eSParty shall constitute predicate offences only
when the relevant conduct is a criminal offenceearritie domestic law of the State where it is
committed and would be a criminal offence under ttmmestic law of the State Party
implementing or applying this article had it beeamumitted there;

(@) Summary of information relevant to reviewing the implementation of the article

209. Nigeria cited the following measure.

Section 15(2) and (7) of the Money Laundering (Pradhition) Act 2011 (As Amended)
(quoted above).

210. Nigeria provided the following example of investiga and prosecution under this
provision:

FRN v Chief Diepreye Solomon Peter Alamieyeseigha &thers, Fhc/l/328¢/2005.

(b) Observations on the implementation of the artie

211. The cited provision, Section 15(2), covers actsnainey laundering committed by
“any person or body corporate, in or outside Nigjeri

212. Section 15(7) extends the offence of money launderunder Section 15(2)
“notwithstanding that the various acts constituting offence were committed in different
countries or places”. It was explained during tbentry visit that the term “the various
acts constituting the offence” also covers predicaffences, thus extending money
laundering to foreign predicate offences. The neeis considered that there was some
uncertainty to this interpretation of the term ‘fears acts”, given the reference in 15(7) to
the laundering offence in subsection (2) and net ghedicate offence. Nigeria further
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clarified after the country visit that there haveeb no cases involving foreign predicate
offences to date.

Article 23 Laundering of proceeds of crime

Subparagraph 2 (d)
2. For purposes of implementing or applying paragrd. of this article:
(d) Each State Party shall furnish copies of @w¢ that give effect to this article and of any

subsequent changes to such laws or a descriptieredti to the Secretary-General of the United
Nations;

(@) Summary of information relevant to reviewing the implementation of the article

213. Nigeria indicated that it has not furnished comésts laws to the Secretary-General
of the United Nations as prescribed by this article

(b) Observations on the implementation of the artie

214. The reviewers recommend that the national autlesritake appropriate action to
ensure that copies of the current money launddawg and future amendments to such
laws be sent to the UN Secretary-General.

215. Nigeria is encouraged to send the aforementiongxnmation to the Chief, Treaty
Section, Office of Legal Affairs, Room M-13002, ted Nations, 380 Madison Ave,
New York, NY 10017 and copy the Secretary of thef€ence of the States Parties to
the United Nations Convention against Corruptiomsr@ption and Economic Crime
Branch, United Nations Office on Drugs and Criméenvia International Centre, P.O.
Box 500, 1400 Vienna, Austria (uncac.cop@unodc.org)

Article 23 Laundering of proceeds of crime

Subparagraph 2 (e)
2. For purposes of implementing or applying pargurd of this article:

(e) If required by fundamental principles of thentestic law of a State Party, it may be
provided that the offences set forth in paragrapdf this article do not apply to the persons who
committed the predicate offence.

(@) Summary of information relevant to reviewing the implementation of the article

216. Nigeria indicated that its domestic system doescootain fundamental principles as
referred to in this article.

(b) Observations on the implementation of the artile
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217. Nigeria indicated that all money laundering casesewcharged independently of
predicate offences because more often than noerdiff courts are vested with
jurisdiction to try the predicate offences andnieney laundering offences.

(c) Challenges related to article 23

218. Nigeria has identified the following challenges asslues in fully implementing the
article under review:
1. Inter-agency coordination;
2. Competing priorities;
3. Limited resources for implementation;
4. Limited capacity.

(d) Technical assistance needs related to articl&2

219. Nigeria has indicated that the following forms of technieakistance, if available,
would assist it in better implementing the artigheder review:
1. Summary of good practices/lessons learned;
2. Development of an action plan for implementation.

220. Nigeria has received the previous forms of tecHrasaistance from:
DfID

UNDP (CPAP Public Accountability Programme)

United States Embassy in Nigeria

UNODC/EU (NGAX60-10TH EDF).

PR

According to the newsletter of the Nigerian FIU12QVolume 5, Issue 1)the IMF has
also extended a technical assistance project ipastipf Nigeria’s AML/CFT framework,
following a request for technical assistance by WU to the IMF. The institutions
involved are the core AML/CFT stakeholders, NFIn@al Bank of Nigeria, Securities
and Exchange Commission, the National Insurance miesion (NAICOM), and the
Special Control Unit Against Money Laundering (SCUMas well as the Department of
State Services (DSS), the National Drug Law Enfoeet Agency (NDLEA) and the
ICPC.

Under the NGAT10 project, UNODC in collaborationttwthe NFIU, SCUML, Chartered
Institute of Bankers of Nigeria (CIBN) and the Aswtion of Certified Anti-Money
Laundering Specialists (ACAMS), has also organizexries of seminars for compliance
officers in financial- and designated non-financdratitutions, in Abuja and Lagos. The
purpose of the workshop was to increase the awssené these institutions on the
AML/CFT regime and to address topics on busindsis®and corporate governance.

221. Nigeria indicated that the extension or expansibrsuch assistance would help it
more fully implement the article under review.

Article 24 Concealment

! http://www.nfiu.gov.ng/index.php?option=com_joornsddask=doc_download&gid=62&Itemid=71
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Without prejudice to the provisions of article 2Btleis Convention, each State Party shall
consider adopting such legislative and other measwuxs may be necessary to establish as a
criminal offence, when committed intentionally aftke commission of any of the offences
established in accordance with this Convention euthhaving participated in such offences, the
concealment or continued retention of property wika person involved knows that such
property is the result of any of the offences disthabd in accordance with this Convention.

(@) Summary of information relevant to reviewing the implementation of the article
222. Nigeria cited the following measures.

Section 17, Money Laundering (Prohibition) Act 2011As Amended)(quoted above)

Section 17, Economic and Financial Crimes Commissig Establishment) Act 2004

"17: A person who —

(a) whether by concealment, removal from jurisdictitransfer to nominees or otherwise or
otherwise retains the control of the proceeds ofirminal conduct or an illegal act on behalf
of another person knowing that the proceeds israsudt of criminal conduct by the principal;
or

(b) knowing that any property is in whole or in fpdirectly or indirectly represents another
person’ s proceeds of a criminal conduct, acquirasses that property or has possession of it,
commits an offence and is liable on conviction rigpiisonment for a term not less than 5
years or to a fine equivalent to 5 times the valithe proceeds of the criminal conduct or to
both such imprisonment and fine."

Section 24, Corrupt Practices and Other Related Oéinces Act 200@quoted above).

223. Data from the relevant enforcement agencies (Cddeonduct Bureau, EFCC and
ICPC) have been previously cited above.

(b) Observations on the implementation of the artie

224. Nigeria confirmed that a person can be charged wathcealment under the cited
measures if s/he did not participate in the predioffence.

(c) Challenges related to article 24

225. Nigeria has identified the following challenges asslues in fully implementing the
article under review:
1. Inter-agency coordination;
2. Limited capacity;
3. Limited resources for implementation

(d) Technical assistance needs related to articlé 2

226. Nigeria has indicated that the following forms of technieakistance, if available,
would assist it in better implementing the artigheder review:
1. Summary of good practices/lessons learned
2. Development of an action plan for implementation

227. Nigeria has received the previous forms of tecHrasaistance from:
UNODC/European Union
2. DfID

=
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3. United States Embassy.

228.

Nigeria indicated that the extension or expansibrsuxh assistance would help it

more fully implement the article under review.

Article 25 Obstruction of Justice

Subparagraph (a)

(@)

229.

Each State Party shall adopt such legislative atitkomeasures as may be necessary to
establish as criminal offences, when committechiigaally:

(a) The use of physical force, threats or intimidator the promise, offering or giving of an
undue advantage to induce false testimony or terfeme in the giving of testimony or the
production of evidence in a proceeding in relationthe commission of offences established in
accordance with this Convention;

Summary of information relevant to reviewing the implementation of the article

Nigeria cited the following measures.

Sections 126 and 133 of the Criminal Code (Chaptdi:

"126. (1) Any person who conspires with anotheplbstruct, prevent, pervert, or defeat the
course of justice is guilty of a felony, and il&to imprisonment for seven years.

The offender cannot be arrested without warrant.

(2) Any person who attempts, in any way not spgcidefined in this code, to obstruct,
prevent, pervert, or defeat, the course of jusscguilty of a misdemeanor, and is liable to
imprisonment for two years."

"133. Any person who-

(1) within the premises in which any judicial predeng is being had or taken, or within the
precincts of the same, shows disrespect, in speechanner, to or with reference to such
proceeding, or any person before whom such proogéslibeing had or taken; or

(2) having been called upon to give evidence dicjal proceeding, fails to attend or, having
attended, refuses to be sworn or to make an affiomaor, having been sworn or affirmed,
refuses without lawful excuse to answer a questioity produce a document, or prevaricates,
or remains in the room in which such proceedingeig had or taken, after the withesses
have been ordered to leave such room; or

(3) causes an obstruction or disturbance in theseoof a judicial proceeding; or

(4) while a judicial proceeding is pending, makese uof any speech or writing,
misrepresenting such proceeding, or capable ofighieng any person in favour of or against
any party to such proceeding, or calculated to talve authority of any person before whom
such proceeding is being had or taken; or

(5) publishes a report of the evidence taken injadigial proceeding which has been directed
to be held in private; or

(6) attempts wrongfully to interfere with or infloee a witness in a judicial proceeding, either
before or after he has given evidence, in conneatith such evidence; or

(7) dismisses a servant because he has given eedenbehalf of a certain party to a judicial
proceeding; or

(8) retakes possession of land from any personhalsaecently obtained possession by a writ
of court; or

(9) commits any other act of intentional disrespgecny judicial proceeding, or to any person
before whom such proceeding is being had or taken,
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is guilty of a simple offence, and liable to immnenent for three months.

230. Penal Code, Section 182 (Influencing course ofigaytwas also considered to be
relevant.

182. Whoever with intent to influence the coursgusttice in any civil or criminal proceeding
does any act whereby the fair hearing, trial origde of any matter in that proceeding may be
prejudiced shall be punished with imprisonmentaderm which may extend to two years or with
fine or with both.

231. Nigeria provided the following case example relatdbstruction of justice.

FRN v. Dominic Debusoye. (FHC/KD/110/2005). Theweohwas charged and convicted
for obstructing the course of justice by facilitafithe jumping of bail of an accused
person facing trial in court. He was charged andvimded under section 38(1) of the
Economic and Financial Crimes Commission which mles that:* A person who
willfully obstructs the Commission or any authodzefficer of the Commission in
exercise of any of the powers conferred on the Cmsion by this Act commits an
offence under this Act and is liable on convictiBm imprisonment for a term not
exceeding five years or to a fine of twenty thowsaaira or to both such imprisonment
and fine.” The convict was sentenced to 12 montiisonment without option of a fine.

(b) Observations on the implementation of the artie

232. Section 133(6) of the Criminal Code in particulddeesses “attempts wrongfully to
interfere with or influence a witness in a judicipfoceeding” in connection with
evidentiary matters, which reflects the spirit lod forovision under review. Section 182 of
the Penal Code corresponds broadly to the refedemeasure.

233. While the Nigerian legislation corresponds to thevgsion under review, during the
country visit Nigerian officials explained that ¢ats, intimidation and the use of physical
force against witnesses in criminal proceedings sgynificant concern. The same extends
to investigators, prosecutors, heads of agenciégugiges (see paragraph (b) below).

234. Nigeria is encouraged to take measures to stremgthe implementation of its
obstruction of justice provisions. Reference is en&dl the observations on the pending
Witness Protection bill, 2012 under article 32 kelo

Article 25 Obstruction of Justice

Subparagraph (b)

Each State Party shall adopt such legislative atiteomeasures as may be necessary to
establish as criminal offences, when committechiigaally:

(b) The use of physical force, threats or intintioia to interfere with the exercise of official
duties by a justice or law enforcement officiatétation to the commission of offences established

in accordance with this Convention. Nothing in thisbparagraph shall prejudice the right of
States Parties to have legislation that protectseotategories of public official.

(@) Summary of information relevant to reviewing the implementation of the article
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235.

Nigeria cited the following measures.

Section 22 of the Money Laundering (Prohibition) At 2011 (As Amended)

"A person who wilfully obstructs the officers of tharistry, the Commission, the Agency or
any authorized officer in the exercise of the pa@veonferred on the Ministry, the
Commission, or the Agency by this Act commits afieiofe and is liable on conviction-

(a) in the case of an individual, to imprisonmenit & term not less than 2 years and not
exceeding 3 years; and

(b) in the case of a financial institution or othedy corporate, to a fine of N1,000,000."

Section 197 of the Criminal Code Act Cap 77 Lfn.

"197. Any person who in any manner obstructs ostesiny public officer while engaged in
the discharge or attempted discharge of the dofiéss office under any Order, Act, Law, or
Statute, or obstructs or resists any person whilgaged in the discharge or attempted
discharge of any duty imposed on him by an Ordet, Aaw, or Statute, is guilty of a
misdemeanour and is liable to imprisonment for ywars."

Section 148 of the Penal Code

“Whoever voluntarily obstructs any public servantthe discharge of his public functions
shall be punished with imprisonment for a term hitay extend to three months or with fine
which may extend to forty naira or with both.”

Section 149 of the Penal Code

“Whoever voluntarily obstructs any public servantthe discharge of his public functions

under any imperial law or written law or voluntgribbstructs any person engaged in the
discharge of any duty imposed on him by an impdael or written law shall be punished

with imprisonment which may extend to two yearsviih fine or with both.”

Sections 15, 25 and 41 of the Corrupt Practices ardther Related Offences Act 2000.

"15. Deliberate frustration of investigation by tiemmission

Any person who, with intent to defraud or conceatiae or frustrate the Commission in its

investigation of any suspected crime of corruptioder this Act or under any other law:

(a) destroys, alters, mutilates, or falsifies, &wpk, documents, valuable security, account,
computer system, diskette, computer printout oewo#hectronic device which belongs to or is
in the possession of his employer, or has beernvegtdy him on account of his employment,

or any entry in any such book, document, accoungdemtronic device, or is privy to any such

act; or

(b) makes, or is privy to making any false entryamy such book, document, account or
electronic record; or

(c) omits, or is privy to omitting, any materialarficular from any such book, document,

account or electronic record; is guilty of a felpayd shall on conviction be liable to seven
(7) years imprisonment.

25. Making of statement which is false or intentiechislead, etc.

(1) Any person who makes or causes any other petsomake to an officer of the
Commission or to any other Public Officer, in theurse of the exercise by such Public
Officer of the duties of his office, any statemeiiich to the knowledge of the person making
the statement, or causing the statement to be made-

(a) is false, or intended to mislead or is untruanly material particular; or

(b) is not consistent with any other statement ipresly made by such person to any other
person having authority or power under any laweiteive, or require to be made such other
statement notwithstanding that the person makiagstatement is not under any legal or other
obligation to tell the truth, shall be guilty of affence and shall on conviction be liable to a
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fine not exceeding one hundred thousand naira anpoisonment for a term not exceeding
two (2) years or to both such fine and imprisonment

(2) Where any person who has made a statement tdfiaar of the Commission or to the
Attorney-General in the course of such officer dtofney-General exercising any power
conferred by this Act, subsequently thereto makesaher statement to any person having
authority or power under any law to receive or iegjuo be made such other statement,
regardless of whether or not the person makingstiaéement is under a legal or other
obligations to tell the truth, he shall, if suchet statement is inconsistent with any statement
previously made to an officer of the Commissiorsach other Public Officer, be guilty of an
offence and shall on conviction be liable to a fim®t exceeding ten thousand naira or to
imprisonment for a term not exceeding two year®droth.

(3) For the avoidance of any doubt, it is declateat for the purpose of subsections (1) and
(2), any statement made in the course of any legaleedings before the court, whether civil
or criminal, or any statement made by any personthm course of any disciplinary
proceedings, whether such legal proceedings oriptlisary proceedings are against the
person making the statement or against any othmsopgshall be deemed to be a statement
made to a person having authority or power undefav to receive the statement so made.

41. Obstruction of inspection and search

Any person who-

(a) refuses any officer of the Commission accessiyopremises, or fails to submit to a search
by a person authorised to search him under this Act

(b) assaults, or obstructs any officer of the Cossion or any person authorised by the
Commission in the execution of his duty under #us,

(c) fails to comply with any lawful demand notiader or requirements of an officer of the
Commission in the execution of his duty under s,

(d) fails to produce to or conceals or attemptsdoceal from, an officer of the Commission
any book, document, or article, in relation to whiuch officer has reasonable grounds for
suspecting or believing that an offence under Alaisor any other law prohibiting Corruption
has been or is being committed, or which is lidbleeizure under this Act;

(e) rescues or endeavours to rescue or causes resteed any person who has been duly
arrested or anything which has been duly seized; or

(f) destroys anything to prevent the seizure thieoedhe securing of the thing, shall be guilty
of an offence punishable with imprisonment for dnefear without option of fine."

Section 38 of the Economic and Financial Crimes Comission (Establishment) Act 2004
"Obstruction of the Commission or authorized office

(1) The Commission shall seek and receive inforomatfrom any person, authority,
corporation or company without let or hindranceréspect of offences it is empowered to
enforce under this Act.

(2) A person who -

(a) wilfully obstructs the Commission or any autbed officer of the Commission in exercise
of any of the powers conferred on the Commissiothis/Act; or

(b) fails to comply with any lawful enquiry or reigegments made by any authorized officer in
accordance with the provision of this Act,

commits an offence under this Act and is liableconviction to imprisonment for a term not
exceeding five years or to a fine of twenty thowksaaira or to both such imprisonment and
fine."

Section 8(3) of the Public Complaints Commission Ad975

"(3) Any person who wilfully obstructs, interferasth, assaults or resists any Commissioner
or any other officer or servant of the Commissionthe execution of his duty under this Act

or who aids, invites, induces or abets any othesqreto obstruct, interfere with, assault or
resist any such Commissioner, officer or servamill e guilty of an offence and liable on
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conviction to a fine of N500 or imprisonment foteam of six months or to both such fine and
imprisonment."

(b) Observations on the implementation of the artile

236. Nigeria confirmed that the Corrupt Practices anteDtRelated Offences Act, 2000
does not address the use of force, threats or igimon. Nigeria explained that the
Commission may invoke Section 197 of the Criminab€ and Sections 148 and 149 of
the Penal Code, as the case may be.

237. Nigeria has a number of relevant provisions to eslrthe obstruction of official
duties by justice or law enforcement officials. Hower, as reported during the country
visit, there continue to be significant physicataeks, threats and intimidation of
investigators, prosecutors, heads of agencies kodjudges that hamper these persons
and anti-corruption agencies in the full exercié¢heir duties. An elevated security risk
in fulfilling their functions was reported.

238. Four case examples of physical obstruction of E@iCers were provided during the
country visit:

11/2006: Serious bodily injury to four officialsl@®eau State): case investigated by FCID
Abuja, but not charged to court.

3/2010: EFCC officer shot dead, and serious boidilyry to another through gunshot
wound (Imo State): police investigation revealedcase of armed robbery, suspects
charged to court.

4/2013: Physical attack at court premises (Lagasypects charged to court for assault.
3/2014: Serious bodily injury to EFCC officer: casader investigation by Ppolice
Division in Lagos.

239. Moreover, examples of bribery of public officialere referred to during the country
visit: in one case, the attempted bribery of a gidg a high-level official, and in another
the attempted bribery of EFCC officials involvingppsoximately 1,500,000 Naira
(charges pending at the time of the country vigitjurther example was referred to in the
Ibori case (former Governor of Delta State of Nigerederenced below), where bribes
were paid in order to interfere with law enforcemefficers in their officials functions.

240. More generally, it was reported by the anti-coriuptagencies during the country
visit that there have been very few convictionsobs$truction of justice, and that cases
were ongoing. Regarding penalties in these casessi explained that forfeiture of assets
of persons convicted of obstruction of justiceagularly applied.

241. As noted above, Nigeria is encouraged to take mmeasto strengthen the
implementation of its obstruction of justice prowrss.

(c) Challenges, where applicable
242. Nigeria has identified the following challenges asslues in fully implementing the
article under review:

1. Inter-agency coordination;
2. Limited capacity;
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3. Limited resources for implementation.
(d)  Technical assistance needs

243. Nigeria has indicated that the following forms of technieakistance, if available,
would assist it in better implementing the artigteder review:
1. Summary of good practices/lessons learned
2. Development of an action plan for implementation

244. Nigeria has received the previous forms of techrasaistance from:
1. United States Embassy
2. UNODC/EU
3. U.K. DfID.

245. Nigeria indicated that the extension or expansibrsuch assistance would help it
more fully implement the article under review.

Article 26 Liability of legal persons

Paragraphs 1 and 2

1. Each State Party shall adopt such measures gshmaecessary, consistent with its legal
principles, to establish the liability of legal gems for participation in the offences establisired
accordance with this Convention.

2. Subject to the legal principles of the Statetfathe liability of legal persons may be
criminal, civil or administrative.

(@) Summary of information relevant to reviewing the implementation of the article
246. Nigeria cited the following measures.

Section 12 of the Money Laundering (Prohibition) At 2011 (As Amended)

"12. Where funds are blocked under subsectionséciion 6 of this Act and there is evidence
of conspiracy with the owner of the funds, the Riial Institution or the Designated Non-
Financial Institution involved shall not be religvef liability under this Act and criminal
proceedings for all offences arising there from,ynte brought against its director and
employees involved in the conspiracy."

Section 19 of the Money Laundering (Prohibition) A€2011 (As Amended)

"(1) Where an offence under this Act which has bemmmitted by a body corporate is proved
to have been committed on the instigation or wite tonnivance of or attributable to any
neglect on the part of a director, manager, sagreta other similar officer of the body
corporate, or any person purporting to act in anghscapacity, he, as well as the body
corporate where applicable shall be guilty of théiénce and shall be liable to be proceeded
against and punished accordingly.

(2) Where a body corporate is convicted of an affennder this Act, the court may order that
the body corporate shall thereupon and withoutfarther assurances, but for such order, be
wound up and all its assets and properties fodd¢ehe Federal Government.”

Section 2 of the Corrupt Practices and Other Relaw Offences Act 2000
"2. In this Act, unless the context otherwise reggsH ...
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247.

"Person” includes a natural person, a juristic gerer any body of persons corporate or
incorporate;"

Section 18 of The Interpretation ActCap 123 Laws of the Federation of Nigeria 2004
“A person includes anybody corporate or incorpdrate

Sections 58(6) and 58(7) of the Public ProcuremeAtt 2007

"(6) Any legal person that contravenes any provisad this Act commits an offence and is
liable on conviction to a cumulative penalty of:

debarment from all public procurements for a periotlless than 5 calendar

years; and

a fine equivalent to 25% of the value of the precoent in issue.

(7) Where any legal person shall be convicted @nsto subsection (4) of

This Section, every director of the company agdisin its records at the Corporate
Affairs Commission shall be guilty of an offencedds liable on conviction to a
term of imprisonment not less than 3 calendar yearsiot exceeding 5 calendar
years without an option of fine."

Section 16 of the Nigerian Extractive Industries Tansparency Initiative Act 2007

16. (1) An extractive industry company which:

(a) gives false information to the Federal Goveminwr its agency regarding its volume or
production, sales and income; or

(b) renders false statement of account or failetmler a statement of account required under
this Act to the Federal Government or its agenaiesuylting in the underpayment or non-
payment of revenue accruable to the Federal Govenhor statutory recipients commits an
offence and is liable on conviction to a fine rexd than N30,000,000.

(2) Where the Extractive industry has been conglictean offence under sub-section (1) of
this section, the court shall, in addition to thenglty prescribed there under, order the
company to pay the actual amount of revenue dtleetéederal Government.

(3) An extractive industry company which delaysrefuses to give information or report
under this Act, or wilfully negligently fails to perm its obligations under this Act, commits
an offence and is liable on conviction to a fin¢ legs than N30,000,000.

(4) Without prejudice to subsections (1), (2) aBddf this section, the President may on the
recommendation of the NSWG suspend or revoke tleatipnal licence of any extractive
industry company which fails to perform its obligais under this Act.

(5) If any extractive industry company commits dfelece against this Act, every Director or
other persons concerned in the management of thpainy commits the offence and is liable
on conviction to not less than 2 years imprisonnuerd fine not less than N5,000,000 unless
that person proves that:

(a) the offence was committed without his consempmnivance, and

(b) the person exercised all such diligence tomirifee commission of the offence as ought to
have been exercised by that person, having regarthe nature of his fucntions in that
company and to all the circumstances.

(6) A government official who renders false statatr account or fails to render a statement
of account required under this Act to the Fedema&nment or its agencies, resulting in the
underpayment or non-payment of revenue accruableetd-ederal Government, or statutory
recipients, commits an offence and is liable onvadion to not less than 2 years
imprisonment or a fine not less than N5,000,00@ssthat person proves that:

(a) the offence was committed without his consempmnivance; and

(b) the person exercised all such diligence to gmethe commission of the offence as ought
to have been exercised by that person, having defgathe nature of his functions in that
company and to all the circumstances.

The following provisions are also deemed relevant.
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Section 1, Criminal Code

“person” and “owner” and other like terms, whendigsgth reference to property, include
corporations of all kinds, and any other assoamatibpersons capable of owning property;
and also, when so used, includes the State;

Section 5, Penal Code. Person.
5. (1) The word “person” includes any company @oastion or body of persons, whether
incorporated or not.

248. Nigeria cited the following case.

In the case ofltimate Investment Ltd v Castle & Cubicles Ltd (2008), All FWLR
(Pt. 417) 124 B-Cthe Court of Appeal of Nigeria held as follow#n the Interpretation
Act, the word ‘person’ is defined as including atyympany or association or body of
persons, corporate or incorporate. Under sectiasf the Corrupt Practice and Other
Related Offences Act the word ‘person’ includesatural person, a juristic person or any
body of persons, corporate or incorporate.”

249. Nigeria provided the following case examples of empentation.

EFCC:
1. FRN v Chief Diepreye Solomon Peter Alamieyeseigha &thers (which were
legal persons, some of which were: Solomon & Pdtats Santolina Investment
Corporation Ltd; Pesal Nigeria Ltd; etc.) Fhc/I/82805.

2.FRN v Tafa Adebayo Balogun & Others(which were legal persons, some of
which were Yeboa Investment Ltd; Caledonia Telecamications Itd; Olatrade
Ltd; etc) Fhc/abj/cr/14/05.

ICPC:
FRN vs Michael Aideyan & 4 Others Charge No. B/icpc/1/2012.

Nigeria indicated that the sentences imposed agémeslegal persons in the cited
cases were winding up and forfeiture of all assédtshe corporate entities to the
Federal Government of Nigeria.

(b) Observations on the implementation of the artie

250. Nigeria has established the criminal liability efjal persons and relevant cases have
been cited. The provisions are implemented.

Article 26 Liability of legal persons

Paragraph 3

3. Such liability shall be without prejudice to theminal liability of the natural persons
who have committed the offences.

(@) Summary of information relevant to reviewing the implementation of the article
251. Nigeria cited the following measures.
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(b)

252.

Sections 12 and 19 of the Money Laundering (Prohibon) Act 2011 (As Amended)
(previously cited).

Section 16(5), Nigerian Extractive Industries Tranparency Initiative Act 2007

"(5) If any extractive industry company commitsafence against this Act, every Director or

other persons concerned in the management of thpatty commits the offence and is liable

on conviction to not less than 2 years imprisonnaerd fine not less than N 5,000,000 unless
that person proves that:

(a) the offence was committed without his consemmnivance, and

(b) the person exercised all such diligence to gmethe commission of the offence as ought
to have been exercised by that person, having defgathe nature of his functions in that

company and to all the circumstances."

Observations on the implementation of the artie

It was explained that in the above referenced ca&sespanies were prosecuted

independently of their principals.

Article 26 Liability of legal persons

Paragraph 4

(@)

253.

4. Each State Party shall, in particular, ensurattkegal persons held liable in accordance

with this article are subject to effective, proporate and dissuasive criminal or non-criminal

sanctions, including monetary sanctions.

Summary of information relevant to reviewing the implementation of the article
Nigeria cited the following measures.

Section 15(1), Money Laundering (Prohibition) Act As Amended) 2011 Minimum of 7
years imprisonment.

Section 16(2), Money Laundering (Prohibition) Act As Amended) 2011provides for (a) 2
years or a fine of not less than N10,000,000; &)@ (years or a fine of N10,000,000 or both,
in the case of individual and, N25,000,000, in¢hsee of a corporate entity under that section.

The Economic and Financial Crimes Commission (Establighent) Act 2004provides for a
minimum sentence of 2 years and a maximum of 2isyfea various offences under that act.

The Corrupt Practices and Other Related Offences Act 200 provides for a minimum
sentence of one month and maximum of ten yeangfidous offences under the act.

The Public Procurement Act 2007provides for a minimum sentence of five calendzerg
and maximum of ten calendar years for offencesetdeander the act

Other sanctions under the laws include:

a. Professional sanctions, such as a prohibitiom fpracticing a profession (Section 16(3),
Money Laundering (Prohibition) Act).

b. Winding up in the case of corporate entitiest{sa 19(2) MLPA) and forfeiture of assets
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254. Reference is made to the cases cited under pareggapnd 2 where companies were
wound up and their assets forfeited.

(b) Observations on the implementation of the artie

255. It was explained during the country visit that Beminal Code and the Criminal
Procedure Act do not contain a general provisioenehy penal sanctions are converted
to monetary or other penalties where an offenceige only penal sanctions. However,
Section 68 of the Corrupt Practices and other Rél&ffences Act provides a general
penalty section for violations of the Act:

68. General penalty section for any other offence

Any person convicted for an offence under this #ctwhich no penalty is specifically provided
shall be liable to a fine not exceeding ten thodsaaira or to imprisonment for a term not
exceeding two years or both.

256. It was explained that in other cases penaltiesnaggiersons are subject to judicial
discretion, in accordance with legal parametergséhregularly include winding up and
forfeiture of assets on conviction.

257. During the country visit there was some discussibwhether the specified general
punishment under the ICPC Act (particularly the NDO fine), and the penalties imposed
against legal persons in concrete cases, wereetoent to be sufficiently dissuasive, as
required by the provision under review. The Nigeréuthorities acknowledged that the
applicable penalties could be further enhanced, #wad the Nigerian Law Reform
Commission had begun working with the Attorney-Gafie office on a legislative
amendment. This had been presented to the Nathssambly some years ago but had
not been adopted, and there was an intention ableethe bill.

258. The reviewers welcome the swift adoption of theevaht legal amendment. It is
recommended that Nigeria take measures to ensatelébal persons held liable are
subject to effective, proportionate and dissuasiminal or non-criminal sanctions, in
line with the provision under review.

(c) Challenges related to article 26

259. Nigeria has identified the following challenges asslues in fully implementing the
article under review:

Inter-agency coordination;

Inadequacy of existing normative measures (constitulaws, regulations, etc.);

Limited capacity;

Limited resources for implementation;

Specificities in its legal system,

ogkrwbRE

(d) Technical assistance needs related to articlé 2

260. Nigeria has indicated that the following forms of technieakistance, if available,
would assist it in better implementing the artigheder review:
1. Summary of good practices/lessons learned,;
2. Development of an action plan for implementation.
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261. Nigeria has received the previous forms of tecHrasaistance from:
1. UNODC/EU
2. UK DfID
3. United States Embassy.

262. Nigeria indicated that the extension or expansibrsuch assistance would help it
more fully implement the article under review.

Article 27 Participation and attempt

Paragraph 1

1. Each State Party shall adopt such legislativd ather measures as may be necessary to
establish as a criminal offence, in accordance Wwihdomestic law, participation in any capacity
such as an accomplice, assistant or instigator inaéfence established in accordance with this
Convention.

(@) Summary of information relevant to reviewing the implementation of the article

263. Nigeria referred tBection 15 of the Money Laundering (Prohibition)t A8s Amended)
2011 and the previously cited Sections 17 and 18&hef Economic and Financial Crimes
Commission (Establishment) Act 2004.

Sections 17 and 18, Economic and Financial Crimeso@imission (Establishment) Act 2004

"17: Retention of proceeds of a criminal conduct.

A person who —

(a) whether by concealment, removal from jurisdicti transfer to nominees or otherwise or
otherwise retains the control of the proceeds ofiminal conduct or an illegal act on behalf of
another person knowing that the proceeds is asudt iif criminal conduct by the principal; or

(b) knowing that any property is in whole or in fpdirectly or indirectly represents another
person’ s proceeds of a criminal conduct, acquiresses that property or has possession of i,
commits an offence and is liable on convictionnpiisonment for a term not less than 5 years or
to a fine equivalent to 5 times the value of thecpeds of the criminal conduct or to both such
imprisonment and fine."

"18: Offences in relation to economic and financi@nes and penalties

Offences in relation to economic and financial @smand petitions

(1) A person who, without lawful authority —

(a) engages in the acquisition, possession or fugmperty knowing at the time of its acquisition,
possession or use that such property was derived dny offence under this Act; or

(b) engages in the management, organisation anding of any of the offences under this Act; or
(c) engages in the conversion or transfer of ptygarowing that such property is derived from
any offence under this Act; or

(d) engages in the concealment or disguise of the hature, source, location, disposition,
movement, rights, with respect to or ownershiproperty knowing such property is derived from
any offence referred under this Act

commits an offence under this Act and is liable aamviction to the penalties provided in
Subsection (2) of this section.

(2) The penalties provided for offences under sciiime (1) of this section shall be imprisonment
for a term not less than two years and not excedtiree years."

Section 26, Corrupt Practices and Other Related Oéinces Act 2000
" Attempts, preparations, abetments and criminakpoacies punishable as offence, delegation
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of Attorney-General's power to prosecute.

(1) Any person who-

(a) attempts to commit any offence under this Act;

(b) does any act preparatory to or in furtherarfddecommission of any offence under this Act;
or

(c) abets or is engaged in a criminal conspiraaytomit any offence under this Act;

(d) commits any offence under this Act;

shall be guilty of an offence and shall, on conwitt be liable to the punishment provided for
such offence.

(2) Prosecution for an offence under this Act shallinitiated by the Attorney-General of the
Federation, or any person or authority to who tedl stelegate his authority, in any superior court
of record so designated by the Chief Judge of te Stathe Chief Judge of the Federal Capital
Territory, Abuja under section 60(3) of this Actidaevery prosecution for an offence under this
Act or any other law prohibiting bribery, Corruptiofraud or any other related offence shall be
deemed to be initiated by the Attorney-Generaheffederation.

(3) A prosecution for an offence shall be concluded judgment delivered within ninety (90)
working days of its commencement save that thedistion of the court to continue to hear and
determine the case shall not be affected where gomehds exist for a delay."

Sections 7 and 8 of the Criminal Code

"7. When an offence is committed, each of the foiflg persons is deemed to have taken part in
committing the offence and to be guilty of the offe, and may be charged with actually
committing it, that is to say-

(a) every person who actually does the act or médesmission which constitutes the offence;
(b) every person who does or omits to do any adti® purpose of enabling or aiding another
person to commit the offence;

(c) every person who aids another person in corimgithe offence;

(d) any person who counsels or procures any o#rsop to commit the offence.

In the fourth case he may be charged either withsaif committing the offence or with
counselling or procuring its commission. A conwcti of counselling or procuring the
commission of an offence entails the same conseggem all respects as a conviction of
committing the offence.

Any person who procures another to do or omit toady act of such a nature that, if he had
himself done the act or made the omission, th@macmission would have constituted an offence
on his part, is guilty of an offence of the samadkiand is liable to the same punishment, as if he
had himself done the act or made the omissionhantiay be charged with himself doing the act
or making the omission.

8. When two or more persons form a common intent@mprosecute an unlawful purpose in
conjunction with one another, and in the prosecutibsuch purpose an offence is committed of

such a nature that its commission was a probalisecpence of the prosecution of such purpose,
each of them is deemed to have committed the affénc

(b) Observations on the implementation of the artile

264. No examples of cases where an accomplice or assigts convicted of corruption
were reported.

265. The following provisions of the Penal Code wererdeé relevant.

79. Acts done by several persons in futherancewincon intention
When a criminal act is done by several personsritihérance of the common interest of all, each
of such persons is liable for that act in the samener as if done by him alone.
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80. When such an act is criminal by reason of @dp done with a criminal knowledge or
intention

Whenever an act, which is criminal only by reasbitsobeing done with a criminal knowledge or
intention, is done by several persons, each of qersons who joins in the act with such
knowledge or intention is liable for the act in th&me manner as if the act were done by him
alone.

81. Co-operation by doing one of several acts d@otisig an offence

When an offence is committed by means of sevetal adoever intentionally co-operates in the
commission of that offence by doing any one of ¢hasts, either singly or jointly with any other
person, commits that offence.

Abetment

83. Abetment defined

A person abets the doing of a thing, who-

(a) instigates any person to do that thing; or

(b) engages with one or more other person or psrisoany conspiracy for the dong of that thing;
or

(c) intentionally aids or facilitates by any actiltegal omission the doing of that thing.

96. Criminal conspiracy defined

(1) When two or more persons agree to do or caube tone-

(a) an illegal act; or

(b) an act which is not illegal by illegal means,

such an agreement is called a criminal conspiracy.

(2) Notwithstanding the provisions of subsection, (10 agreement except an agreement to
commit an offence shall amount to a criminal corespi unless some act besides the agreement
is done by one or more parties to such agreemgnirsuance thereof.

266. Nigeria has adopted relevant measures to addresgadlticipation in corruption

related offences, although no case examples wi@. ci

Article 27 Participation and attempt

Paragraph 2

2. Each State Party may adopt such legislative @tfer measures as may be necessary to
establish as a criminal offence, in accordance viithdomestic law, any attempt to commit an
offence established in accordance with this Coniwant

Summary of information relevant to reviewing the implementation of the article

267. Nigeria cited the following measures.

Section 26, Corrupt Practices and Other Related Oéinces Act 200@previously cited)

Section 18(b), Money Laundering (Prohibition) Act ®11 (As Amended) (cited under
UNCAC art. 23)

Section 8, Advance Fee Fraud and Other Related Offiees Act 2006

"8. A person who--

(a) conspires with, aids, abets, or counsels amgrgierson to commit an offence; or

(b) attempts to commit or is an accessory to ammoffence; or

(c) incites, procures or induces any other persoarly means whatsoever to commit an offence,
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under this Act, commits the offence and is liable amnviction to the same punishment as is
prescribed for that offence under this Act."

(b) Observations on the implementation of the artile
268. Nigeria cited Section 4 of the Criminal Code orpt, which provides as follows:

Section 4 of the Criminal Code

“When a person, intending to commit an offence, ifeego put his intention into
execution by means adapted to its fulfilment, arahifiests his intention by some overt
act, but does not fulfil his intention to such attemt as to commit the offence, he is said
to attempt to commit the offence.

It is immaterial, except so far a regards punishimehether the offender does all that is
necessary on his part for completing the commissibthe offence, or whether the
complete fulfilment of his intention is preventegl drcumstances independent of his will,
or whether he desists of his own motion from théhier prosecution of his intention.

It is immaterial that by reason of circumstanceskmown to the offender it is impossible
in fact to commit the offence.

The same facts may constitute one offence andteampt to commit another offence.”

269. Section 95 of the Penal Code was also deemed rdleva

Attempts to commit offences

95. Attempting to commit offences punishable wittprisonment

Whoever attempts to commit an offence punishabté wnprisonment or to cause such an offence to be
committed and in such attempt does any act towtelsommission of the offence shall, where no esgre
provision is made by this Penal Code or by any rothet or Law for the time being in force for the
punishment or such attempts, be punished with soprment for a term which may extend to one hathef
longest term provided for that offence or with stiole as is provided for the offence or with both.

270. No convictions for attempted corruption were reedrtThe provision is legislatively
implemented.

Article 27 Participation and attempt

Paragraph 3

3. Each State Party may adopt such legislative @theér measures as may be necessary to
establish as a criminal offence, in accordance withdomestic law, the preparation for an
offence established in accordance with this Corigant

(@) Summary of information relevant to reviewing the implementation of the article

271. Nigeria cited Section 26 of the Corrupt Practicesl ®ther Related Offences Act
2000, as previously quoted.

(b) Observations on the implementation of the artile

272. The provision seems to be legislatively implemente&ection 26(1)(b) of the cited
Act.

(c) Challenges related to article 27
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273. Nigeria has identified the following challenges asslues in fully implementing the
article under review:

Inter-agency coordination

Inadequacy of existing normative measures (corntitulaws, regulations, etc. )

Limited capacity

Limited resources for implementation

Specificities in its legal system

ogkrwbE

(d) Technical assistance needs related to articlg 2

274. Nigeria has indicated that the following forms of technieakistance, if available,
would assist it in better implementing the artigheder review:
1. Summary of good practices/lessons learned
2. Development of an action plan for implementation
3. Model legislation

275. Nigeria has received the previous forms of techrasaistance from:
1. UNODC/EU
2. UK DfID
3. United States Embassy

276. Nigeria indicated that the extension or expansibrsuch assistance would help it
more fully implement the article under review.

Article 28 Knowledge, intent and purpose as elemesitof an offence

Knowledge, intent or purpose required as an elemehtan offence established in
accordance with this Convention may be inferrednfiabjective factual circumstances.

(@) Summary of information relevant to reviewing the implementation of the article
277. Nigeria cited the following measures.

Sections 8(2)-(4), 9(2), 11, 25(3), 53, 54 and 958f2the Corrupt Practices and
Other Related Offences Act 2000.

8. (2) If in any proceedings for an offence undes tsection it is proved that any
property or benefit of any kind, or any promiseréuod, was received by a public
officer, or by some other person at the instance midiblic officer from a person-

(a) holding or seeking to obtain a contract, lieenzermit, employment or anything
whatsoever from a Government department, publicy badother organisation or
institution in which that public officer is servirgg such;

(b) concerned, or likely to be concerned, in angcpeding or business transacted,
pending or likely to be transacted before or byt nablic officer or a government
department, public body or other organisation gtifation in which that public
officer is serving as such; and

(c) acting on behalf of or related to such a person

the property, benefit or promise shall, unlessdbetrary is proved, be presumed to
have been received corruptly on account of suchsaqr future act, omission, favour
or disfavour as is mentioned in subsection (1){dpbh

(3) In any proceedings for an offence to which sglien (1)(b) is relevant, it shall
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not be a defence to show that the accused-

(a) did not subsequently do, make or show theamtssion, favour or disfavour in
question; or

(b) never intend to do, make or show the act, dons$avour or disfavour.

(4) Without prejudice to subsection (3), where éidedOfficer or other public officer
whose duties include the prosecution, detectigouaishment of offenders is charged
with an offence under this section arising from-

(a) the arrest, detention or prosecution of anggefor an alleged offence; or

(b) an omission to arrest, detain or prosecutepangon for an alleged offence; or

(c) the investigation of an alleged offence,

it shall not be necessary to prove that the acchskeved that the offence mentioned
in paragraph (a) (b) or (c), or any other offenad heen committed.

9.(2) If in any proceedings for an offence undds thection it is proved that any
Property or benefit of any kind, or any promiseréiaé, was given to a public officer
or some other person at the instance of a pulfiicenf by a person-

(a) holding or seeking to obtain a contract, lieeneermit, employment or anything
whatsoever from a Government department, publicy bad other organisation or
institution in which that public officer is servirgg such, or

(b) concerned or likely to be concerned in any eeating or business transacted,
pending or likely to be transacted before or byt fzblic officer or a government
department, public body or other organisation tifation in which that public
officer is serving as such, or

(c) acting on behalf of or relative to such a perdbe property, benefit or promise
shall, unless the contrary is proved, be deemetate been given corruptly on
account of such a past or future act, omissiomudawr disfavour as is mentioned in
section 9(1) and (2).

11. In any proceedings for an offence under thisiAghall not be necessary to prove
that:

(a) any public officer counselled the commissiorthef offence; or

(b) in the course of committing the offence theused mentioned any particular
public officer; or

(c) (in a case to which sections 8,9, & 10 arevaahd) the accused believed that any
public officer would do, make or show the act, ®ius, favour or disfavour in
question; or

(d) the accused intended to give the property arefiein question, or any part
thereof, to a public officer.

25. (3) For the avoidance of any doubt, it is dexlathat for the purpose of

subsections (1) and (2), any statement made irtdhese of any legal proceedings
before the court, whether civil or criminal, or asiatement made by any person in
the course of any disciplinary proceedings, whetbech legal proceedings or

disciplinary proceedings are against the personingatke statement or against any
other person, shall be deemed to be a statemerd toadperson having authority or
power under the law to receive the statement semad

58. (2) A certificate issued under sub-sections{idll be prima facie proof that it was
issued by the person purporting to issue it ascgrah or on behalf of the principal
without proof of the signature of the person wheued such certificate and without
proof of the authority of such person to issua ithe absence of any reasonable proof
to the contrary.

Section 53 of the Corrupt Practices and Other Relatd Offences Act 200@&llows
Courts to presume several factual circumstancessipect of offences under the Act.
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"53. (1) Where in any proceedings against any pefsoan offence under sections 3
to 19 it is proved that any gratification has beecepted or agreed to be accepted,
obtained or attempted to be obtained, solicitedemior agreed to be solicited or
given, promised or offered, by or to the accuskd,gratification shall be presumed
to have been corruptly accepted or agreed to beptexd, obtained or attempted to be
obtained, solicited, given or agreed to be solicite given, promised or offered as an
inducement or a reward for or on account of thetensitset out in the particulars of
the offence, until the contrary is proved.

(2) Where in any proceedings against any persoariasffence under this Act or any
other law prohibiting corruption it is proved thaich person has accepted or agreed
to accept, obtained or attempted to obtain anyifigpation, such person shall be
presumed to have done so as a motive or rewardhtBormatters set out in the
particulars of the offence, until the contrary isyed.

(3) Where in any proceedings against any persoariasffence under this Act or any
other law prohibiting corruption it is proved thatich person has accepted or
attempted to obtain any valuable thing without ad&stion or for a consideration
which he knows to be inadequate, such person bbafiresumed to have done so
with such knowledge as to the circumstances seinailie particulars of the offence,
until the contrary is proved.

(4) Where in any proceedings against any persoarfaffence under the Custom and
Excise Act, it is proved that any officer of custwor other person duly employed for
the prevention of smuggling has accepted, agreaddept or attempted to obtain any
bribe, gratuity, re-compence, or reward, such effior person shall be presumed to
have done so for such neglect or non-performanclifduty as set out in the
particulars of the offence, until the contrary isyed."

Section 54 of the Corrupt Practices and Other Relatd Offences Act 200@rants
the courts the authority to presume evidence iitiknrichment against an accused
person as corroboration for offences in Sectioad &f the Act.

"54. In any proceedings against any person forfeence under sections 8 to 19 of
this Act, it may be proved that at or about theetiaf the alleged offence, or at any
time thereafter the accused, or any relative av@ate of his -

(a) held any property for which he, or his relatoreassociate, as the case may be, is
unable to give a satisfactory account as to howchme into its ownership,
possession, custody or control; or

(b) had entered into any dealing for the acquisitbany property and he is unable to
satisfactorily account for the consideration foriebhit was or is agreed to be
acquired, and the evidence in relation theretol slelpresumed to corroborate any
evidence relating to the commission of the offehce.

Section 20 (2) of the Money Laundering (Prohibitioh Act 2011 (As Amended)

"20. Jurisdiction to try offences under this Act

(1) The Federal High Court shall have jurisdiction-

(a) try offences under this Act or any other radlat@actment; and

(b) hear and determine proceedings arising underAitt whether or not the offence
was commenced in Nigeria and completed outsiderMigend the victim is —

(i) a citizen or resident of Nigeria;

(i) not a citizen of any country but ordinarilysident in Nigeria;

(i) in transit or has a link with Nigeria; and

(iv) dealing with or on behalf of the GovernmentN\i§eria, or a citizen of Nigeria or
an entity registered in Nigeria; or

(v) the alleged offender and is in Nigeria and extradited to any other country for
prosecution.
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(2) The Federal High Court shall have jurisdictioimpose any penalty provided for
an offence under this Act or any other related #ment.

(3) In any trial for an offence under this Act, tieourt shall have power,
notwithstanding anything to the contrary in any estlenactment, adopt all legal
measures necessary to avoid unnecessary delagbasd in the conduct of matters.
(4) Subject to the provisions of the Constitutidritee Federal Republic of Nigeria,
an application for stay of proceedings in respéetny criminal matter brought under
this Act shall not be entertained until judgmentdétivered.”

Section 98(3)(b) of the Criminal Code

"(3) In any proceedings for an offence under tBistion to which subsection (1)(ii) is
relevant it shall not be a defence to show thaatiweised-

(a) did not subsequently do, make or show theamtssion, favour or disfavour in
question; or

(b) never intended to do, make or show it."

(b) Observations on the implementation of the artie

278. Presumptions on corrupt intent are contained énathove-referenced provisions that
correspond to the provision under review. No casenples were provided.

(c) Challenges related to article 28

279. Nigeria has identified the following challenges asslues in fully implementing the
article under review:
1. Inter-agency coordination;
2. Limited capacity;
3. Limited resources for implementation.

(d) Technical assistance needs related to articl&2

280. Nigeria has indicated that the following forms of technieakistance, if available,
would assist it in better implementing the artigheder review:
1. Summary of good practices/lessons learned
2. Development of an action plan for implementation

281. Nigeria has received the previous forms of tecHrasaistance from:
1. UNODC/EU
2. UK DfID
3. United States Embassy.

Article 29 Statute of limitations

Each State Party shall, where appropriate, estébliader its domestic law a long statute of
limitations period in which to commence proceedifaysany offence established in accordance
with this Convention and establish a longer statafelimitations period or provide for the
suspension of the statute of limitations whereateged offender has evaded the administration
of justice.

(@) Summary of information relevant to reviewing the implementation of the article
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282. Nigeria indicated that the statute of limitatiosshot applicable to criminal matters in
Nigeria, as there is no time limit to prosecute angninal offence.

(b) Observations on the implementation of the artie

283. Nigeria indicated that generally criminal cases ao¢ statute barred in Nigeria.
However, in some offences such as treason, changses be filed in court within certain
period otherwise they would be time barred. Secd@ of the Criminal Code thus
provides:

“A person cannot be tried for treason or for anytld felonies defined in the three
preceding sections, unless the prosecution is comadtke within two years after the
offence is committed.” See FRN vs Henry Okar.

284. No corresponding provision was found in the PeradeC
(c) Successes and good practices

285. It is positively noted that there is no prescriptiperiod for corruption cases in
Nigeria.

Article 30 Prosecution, adjudication and sanctions

Paragraph 1

1. Each State Party shall make the commission afffamce established in accordance with
this Convention liable to sanctions that take iatzount the gravity of that offence.

(@) Summary of information relevant to reviewing the implementation of the article
286. Nigeria cited the following measures.

The Corrupt Practices and Other Related Offenceé<8@0
The EFCC Act 2004
The Money Laundering (Prohibition) Act 2011 (As Amded)

287. Nigeria provided the following table of sanctioms bffences under the Convention.

UNCAC ICPC Act Sections/Offences Punishment

articles

15, 16, 21 | 8. Demanding or receiving gratificat|onyears
by an official

15 and 16 | 9. Corrupt offers to public officials gays

15and 16 | 10. Corrupt demands by persons 7 years

15, 16, 21 | 17. Gratification by and through agent years

15 18. Bribery of public officers in relatigrb years with hard labour
to voting or performance of duty

15 21. Bribery in relation to auctions 3 years amdrent price of the

property
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17 19. Using office or position to gratify o5 years without option of fine
confer unfair advantage on oneself,
relation or associate

18 22(1) and (2). Bribery for giving7 years or 1 million naira fine
assistance or using influence

19 Sec. 104 Criminal Code and Sec. 13 years/forfeiture of property or
Code of Conduct Tribunal Act. Abuse| vacation of office or ban from
of office holding office for 10 years

20 44(2). Chairman's power to obtaiB years without option of fine
"information”

22 Sec. 390(6) and (7) Criminal Code7 years and/or with or without
and Sec. 308-315 Penal Cod8tealing| fine
and criminal breach of trust

23 and 24 | 24. Dealing with, using, holdingyot exceeding 5 years
receiving or concealing proceeds |of
crime

25 Sec. 113-133 Criminal Code and 156-2 to 14 years with or without fine
166 Penal CodeObstruction of justice

25 15. Deliberate frustration of7 years
investigation by the Commission

25 25. Making false statement to th#00,000 naira fine or 2 years pr
Commission both

25 41. Obstruction of inspection and seafch 1 yaidnout option of fine

27 26(1). Attempts, preparation, abetmer8ame prescribed for substantive
conspiracies offence
23. Failure to report bribery transaction ~ 100,0@0ra fine or 2 years ar

both

33 and 37 | 64. Willfully making false report 10 ygand 100,000 naira fine

UNCAC | MLPA As Amended Punishment

article

23 15. Concealment, disguising thé-14 years in the case of an individual;
origin,  conversion, transfef,fine of not less than 100% of the funds
removal from jurisdiction| and properties acquired as a result of|the
acquisition, use, retention, takingffence, withdrawal of license, and
possession of proceeds |afevocation of certificate
unlawful act

23 18. Conspiracy, aiding, abetting/-14 years in the case of an individual,
counseling, procuring, inciting orfine or not less than 100% of funds and
inducing another person to commiproperties acquired as a result of the
money laundering offence, withdrawal of license, and

revocation of certificate

Attempt to commit or accessory [o
the commission of money
laundering

24 17. Retention, concealment |dflot less than 5 years or fine equivalent
proceeds of criminal act on behalfo 5 times the value of proceeds of the

of another person

criminal act, or both such imprisonme

nt

and fine
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288. Section 68 of the Corrupt Practices and other Beél@tffences Act provides a general
penalty section for violations of the Act:

68. General penalty section for any other offence

Any person convicted for an offence under this factwhich no penalty is specifically provided
shall be liable to a fine not exceeding ten thodsmaira or to imprisonment for a term not
exceeding two years or both.

289. Nigeria provided the following information regardidissuasive sanctions imposed.

Most severe sanction in a case prosecuted by ICPC:
FRN vs Shugaba Umar GanaCharge No. M/27¢/2007
Prison sentence: 28 years.

Most severe sanction in a case prosecuted by EFCC
Austin Udeme CR /05/06:
Prison sentence: 10 years

(b) Observations on the implementation of the artie

290. It was explained during the country visit that theare no sentencing guidelines for
judges in Nigeria. Within the legislative framewprthe courts lay down sentencing
principles by case law, considering the circumstanand gravity of the offence, its
prevalence, the offender and his conduct, andniieedsts of society and the victims.

291. Nigeria has adopted penalties that generally tatceaccount the gravity of offences.
It is noted, however, that some offences carrypbssibility of a fine instead of, or in
addition to, the prison sentence (e.g., SectiorEF&;C Act and Section 17, MLPA, both
on retention of criminal proceeds). Some obstructibjustice-related measures under the
ICPC Act are punishable by one years’ imprisonmentiess (Section 28, Power to
examine persons). Fixed-term sentences for offe(ragiser than maximum or minimum
penalties) are generally established under the IBBXCSome offences under the EFCC
Act do not carry minimum sentences (e.g., Secti8n Qffences relating to financial
malpractices). Bribery offences under the ICPC #et generally punishable by 7 years’
imprisonment.

292. The Nigerian courts have the discretion to imposximum penalties in deserving
cases. They can also exercise discretion withinlithiés of prescribed maximum (and,
where established, minimum) penalties.

293. As noted below, in some cases plea bargainingdthsol the imposition of penalties
that were considered to be lenient, and the ob8ensaunder paragraph (3) of this article
are referred to.

Article 30 Prosecution, adjudication and sanctions

Paragraph 2

2. Each State Party shall take such measures ashmayecessary to establish or maintain,
in accordance with its legal system and constindigrinciples, an appropriate balance between
any immunities or jurisdictional privileges accodd# its public officials for the performance of
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their functions and the possibility, when necessafyeffectively investigating, prosecuting and
adjudicating offences established in accordancé thits Convention.

(@) Summary of information relevant to reviewing the implementation of the article
294. Nigeria indicated that it has partly implementeid fprovision of the Convention.

295. While Section 308 of the Constitution (quoted béloprovides near absolute
immunity for certain categories of public officialsvhich effectively prevents their
prosecution while in office (the President, Vicee$tdent, state Governors and Deputy
Governors), Section 52 of the Corrupt Practices @titer Related Offences Act 2000
(quoted below) provides for the appointment of peledent counsel to conduct
investigations for corruption in respect of thosgegories of public officers and report to
the National Assembly or State House of Assembdretn. The law provides that the
application for independent counsel shall be madthe ICPC to the Chief Justice of the
Federation

296. In the case ofsani Fawehinmi V IGP, 2002 7 NWLR 767(page 606), the court
stated that public officials covered by immunityndze investigated while in office.

297. Nigeria cited the following measures.

Section 308 of the 1999 Constitution of Nigeria

"308. (1) Notwithstanding anything to the contrary this Constitution, but subject to
subsection (2) of this section -

(a) no civil or criminal proceedings shall be ihgtd or continued against a person to whom
this section applies during his period of office;

(b) a person to whom this section applies shalbeocarrested or imprisoned during that period
either in pursuance of the process of any coustloerwise; and

(c) no process of any court requiring or compellihg appearance of a person to whom this
section applies, shall be applied for or issued:

Provided that in ascertaining whether any periotinoitation has expired for the purposes of
any proceedings against a person to whom thisoseafiplies, no account shall be taken of
his period of office.

(2) The provisions of subsection (1) of this sattthall not apply to civil proceedings against
a person to whom this section applies in his dfictapacity or to civil or criminal
proceedings in which such a person is only a nonpiaiy .

(3) This section applies to a person holding thécefof President or Vice-President,
Governor or Deputy Governor; and the referencehia section to "period of office" is a
reference to the period during which the persoulihglsuch office is required to perform the
functions of the office."

Section 52 of the Corrupt Practices and Other Relatd Offences Act 2000

"52. (1) When an allegation of corruption or angthpurporting to contravene any provision
of this Act is made against the President or thee\Rresident of Nigeria or against any state
Governor or Deputy Governor, the Chief Justice hid Federation shall, if satisfied that
sufficient cause has been shown upon an applicatiomotice supported by an affidavit
setting out the facts on which the allegation isdok authorise an independent counsel (who
shall be a legal practitioner of not less thareéft years standing) to investigate the allegation
and make a report of his findings to the Nationssémbly in the case of the President or Vice
President and to the relevant State House of Adyeimiihe case of the State Governor or
Deputy Governor;

(2) The Commission shall be enjoined to fully caape with such independent counsel and
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298.

provide all facilities necessary for such independ®unsel to carry out his functions.”

Sections 5 and 65Corrupt Practices and Other Related Offences Act

"Powers and immunities of Officers of the Commissio

(1) Subject to the provisions of this Act, an dffiof the Commission when investigating or
prosecuting a case of corruption, shall have algbwers and immunities of a police officer
under the Police Act and any other laws conferpogier on the Police, or empowering and
protecting law enforcement agents.

(2) If, in the course of any investigations or predings in court in respect of the Commission
of an offence under this Act by any person therdisslosed an offence under any other
written law, not being an offence under this Actespective of whether the offence was
committed by the same person or any other perbemfficer of the Commission responsible
for the investigation or proceedings, as the casg be, shall notify the Director of Public
Prosecutions or any other officer charged with oesgbility for the prosecution of criminal
cases, who may issue such direction as shall meguistice of the case.

65. Protection of Officers of the Commission

No legal proceedings, civil or criminal, shall bestituted against any officer of the
Commission or any other person assisting suchesffiar any act which is done in good faith
or for any omission in good faith by such officerother person."

Article 41 of the EFCC Act

"41: Immunities

Subject to the provisions of this Act, an officertbe Commission when investigating or
prosecuting a case under this Act, shall havehalpbwers and immunities of a Police Officer
under the Police Act and any other law conferrimgv@r on the police or empowering and
protecting law enforcement agencies."

Nigeria indicated that Section 52 of the Corruddices and Other Related Offences

Act 2000 has never been invoked because thereltaraadive measures of dealing with
the issue.

299.

Section 98C of the Criminal Code related to prooegsiagainst judicial officers for

corruption and abuse of office under the Codess deemed relevant.

Criminal Code

98C. (1) A judicial officer cannot be arrested witih warrant for an offence under section 98,
98A or 98B.

(2) No proceedings for an offence under section988, Or 98B shall he instituted against a
judicial officer except on a complaint or inforn@ti signed by or on behalf of the Attorney-
General of the Federation or by or on behalf ofAtterney-General of the State in which the
offence is alleged to have been committed.

(3) In this section, "judicial officer" means, irddition to the officers mentioned in the

definition of that expression contained in secti¢h)-

(a) a member of a customary court;

(b) a member of a juvenile court;

(c) an arbitrator, umpire or referee;

(d) a person called upon to serve as an assesany icivil or criminal proceedings;

(e) a member of a jury;

(f) a member of a tribunal of inquiry constituteader the Tribunals of Inquiry Act; and

(g) any person before whom, under any law in fancHigeria or any part thereof, there may
be held proceedings in which evidence may be takemath.
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300. Nigeria explained that ICPC does not need formalseat of the Attorney-General

before it can institute criminal proceedings undections 98, 98A and 98B of the
Criminal Code against judicial officers becauseti®a 61(1) of the Corrupt Practices
and Other Related Offences Act 2000 provides that:

“Every prosecution for an offence under this Actamy other law prohibiting bribery,
corruption and other related offences shall be aéekta be done with the consent of the
Attorney-General.”

301. It was further explained that the reason why théwey-General must give his

consent before criminal proceedings can be institwinder Sections 98, 98A or 98B of
the Criminal Code against judicial officers is mstated in the law. However, it is
submitted that it is in the public interest, théenest of justice and to prevent abuse of
legal process so that frivolous charges will notbbeught against judicial officers. It is
also intended to protect the integrity and imagéhefjudiciary so that public confidence
in the judiciary will not be eroded.

302. Regarding concrete instances where the issue oumti@s and/or jurisdictional or

(b)

other privileges accorded to public officials hasen, Nigeria cited the following case.

FRN V CHIEF DSP ALAMIEYESEIGHA & ORS

The first convict was charged alongside seven caoiepabelonging to him for, inter
alia, laundering various sums of money running imtitlions of pounds under the
Money Laundering (Prohibition) Act of 2011. Befdre was arrested and charged in
court he was the Executive Governor of BayelsaeStalNigeria and was covered by
immunity under Section 308 of the 1999 Constitutminthe Federal Republic of
Nigeria. Following strong allegations of corruptiand money laundering against him,
he was impeached as the Executive Governor ofditeState, which led to the loss of
his immunity. On 26 July 2007, a plea bargain wasck between the prosecution and
the defence, resulting in the amendment of thegehatea of guilt by the convicts,
their conviction and sentence by the court. Thet ionvict was sentenced to a term of
2 years’ imprisonment, to run concurrently on eatlthe 6 counts relating to failure
to declare his assets under Section 27 of the Hemn@nd Financial Crimes
Commission (Establishment) Act, to which he pleadailty. The court ordered him
to forfeit choice properties in Cape Town, Southice and Abuja, Nigeria. He also
forfeited the sum of N105milion, GBP160,000.00 aMtlbilion shares. The other
convicts, which were the companies of the firstwict) were convicted upon their
plea of guilt for money laundering, and were ordempart from being wound up, to
forfeit several choice properties in London, Lagosl Abuja. They also had to forfeit
various sums of money running into millions of Ulars.

Observations on the implementation of the artile

303. Nigeria still retains criminal immunity of certaipublic officials while in office.

Section 308 of the 1999 Constitution provides t&atain public officers — the President,
Vice President, 36 Governors and the Deputy Goverashall not be subject to criminal
prosecution during their tenure in office. Morequéey cannot be arrested, imprisoned or
compelled to appear in court while in office.

Page 81 of 217



304. Functional immunities of officers of the ICPC, EF@&d police are provided for. It
was explained that there are no judicial immunijteghough Section 98C of the Criminal
Code is referred to. Once a magistrate or judgeemoved from office following
disciplinary proceedings by the National Judiciabu@cil, s/he can be prosecuted.
Magistrates and judges can be investigated whileffite in the same manner as
governors and the Head of State (Section 52, ICRf). At was explained that
investigations of judges were ongoing at the tirfhie country visit.

305. Officials explained during the country visit thagé@ion 52 of the Corrupt Practices
and Other Related Offences Act 2000 has never be@ked because EFCC and ICPC
officers have proceeded to investigate the covepedsons under their general
investigative mandate. There is no comparable prawiin the EFCC Act, and EFCC
officers can also prosecute cases under the ICRC Ac

306. The cited case is a strong example of the appbicadf the immunity provision in
practice in respect of the former Executive GovewfdBayelsa State of Nigeria who was
immune from criminal proceedings under Section 8D&e Constitution while in office
and charged with corruption and money launderingralhis impeachment. Another
example is the Ibori case (former Governor of D&liate of Nigeria, referenced below).

307. During the country visit there was some discussibrthe scope of immunities for
state and deputy governors. It was explained tiexethave been many cases where such
officials were impeached, also on the basis of stigation results, and that the legal
framework presented impediments in the case ohgitjovernors due to the wide range
of immunities. In the case of Joshua Dariye (form@mvernor of Plateau State) the
impeachment was overturned because it lacked quothwos extending the criminal
immunities.

308. It is recommended that Nigeria review the scopegy@fsons covered by criminal
iImmunities to ensure an appropriate balance betwaeh immunities and the possibility
of effectively investigating and prosecuting suatrsons. Nigeria should further take
measures to strengthen procedures for lifting imitres) in appropriate cases, (including
proceedings against judicial officers under thev@ral Code) to ensure that such persons
are held to account for corruption-related offences

Article 30 Prosecution, adjudication and sanctions
Paragraph 3

3. Each State Party shall endeavour to ensure dingtdiscretionary legal powers under its
domestic law relating to the prosecution of perstarsoffences established in accordance with
this Convention are exercised to maximize the tffsess of law enforcement measures in
respect of those offences and with due regardam#ed to deter the commission of such offences.

(@) Summary of information relevant to reviewing the implementation of the article
309. Nigeria indicated that, while Sections 174 and #bt states’ Attorneys-General) of

the Constitution give the Attorney-General powerptosecute, take over or discontinue
criminal proceedings, he is enjoined to exercisediscretion judiciously.
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Section 174 and 174(3), 1999 Constitution of Nigeri

"174. (1) The Attorney-General of the Federatioallshave power -

(a) to institute and undertake criminal proceediagainst any person before any court of law in
Nigeria, other than a court-martial, in respectiny offence created by or under any Act of the
National Assembly;

(b) to take over and continue any such criminatpedings that may have been instituted by any
other authority or person; and

(c) to discontinue at any stage before judgemerdeisvered any such criminal proceedings

instituted or undertaken by him or any other auth@r person.

(2) The powers conferred upon the Attorney-Genefrthe Federation under subsection (1) of this
section may be exercised by him in person or thrafficers of his department.

(3) In exercising his powers under this sectior, Attorney-General of the Federation shall have
regard to the public interest, the interest ofipesand the need to prevent abuse of legal prdcess.

This principle was further espoused and elaborayetthe court in the case of

State v llori & Others, 1983 14 NSCC (page 69).

The Supreme Court of Nigeria reaffirmed in Statdovi that in exercising his powers
under this section (ie. Section 174 of the Conttitu) the Attorney-General shall have
regard to the public interest, the interest ofipesand the need to prevent abuse of legal
process. Nevertheless, he is still not subjeciniocntrol in so far as the exercise of his
powers under the Constitution is concerned andgEbdor public opinion and reaction of
his appointer.

Section 211, 1999 Constitution of Nigeria

"211. (1) The Attorney General of a state shallehpower

(a) to institute and undertake criminal proceediagainst any person before any court of law in

Nigeria other than a court-martial in respect of affence created by or under any law of the

House of Assembly;

(b) to take over and continue any such criminateedings that may have been instituted by any
other authority or person; and

(c) to discontinue at any stage before judgemerdeisvered any such criminal proceedings

instituted or undertaken by him or any other authar person.

(2) The powers conferred upon the Attorney-Genefal state under subsection 1 of this section
may be exercised b him in person or through of§icérhis department.

(3) In exercising his powers under this section,Aftorney-General of a state shall have regard to
the public interest, the interest of justice arglnieed to prevent abuse of legal process."

310. Nigeria indicated that the major anti-corruptioreages, the ICPC and the EFCC,
prosecute cases without reference to the Attornelye@l. Their establishment statutes
confer on them full prosecutorial powers with regpto their respective mandates.
Therefore, they enjoy autonomy to the extent altbveg their enabling statutes. They
report generally to Parliament. The level of owghnsiby the Attorney-General of the
Federation is limited to policy issues.

311. Section 6 of the Corrupt Practices and Other Rel@fences Act, 2000 empowers
the ICPC to prosecute cases under the Act and #rer ¢taws prohibiting corruption,
including the Criminal Code. Aside from case laweatly cited, which confirms the
powers of the law enforcement agencies to prose&seetion 61 (1) of the Corrupt
Practices and Other Related Offences Act, 2000igesvthat every prosecution done by
the ICPC is deemed to have been done with the nonsethe Attorney-General.
However, the Attorney-General has the power unastiGn 174 of the Constitution to
continue, take over or discontinue any case irptt®ic interest.
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Section 6(a) of the Corrupt Practices and Other Rated Offences Act, 2000

6. It shall be the duty of the Commission —

(a) where reasonable grounds exist for suspedtiaigany person has conspired to commit or has
attempted to commit or has committed an offenceeunhlis Act or any other law prohibiting
corruption, to receive and investigate any repbthe conspiracy to commit, attempt to commit or
the commission of such offence and, in appropgases, to prosecute the offenders;

Section 61 (1) of the Corrupt Practices and Other Blated Offences Act, 2000
“Every prosecution for an offence under this Actaoy other law prohibiting bribery, corruption
and other related offences shall be deemed to be wiih the consent of the Attorney-General.”

Section 3 (6) of the Corrupt Practices and Other Rated Offences Act, 2000

“The Chairman and members of the Commission whth BBgersons of proven integrity shall be
appointed by the President, upon confirmation leyS$kenate and shall not begin to discharge the
duties of their offices until they have declare@ithassets and liabilities as prescribed in the
constitution of the Federal Republic of Nigeria.”

312. Nigeria indicated that the ICPC is accountableh® Executive and Legislature in

fiscal matters but independent in the dischargésafuties.

Section 10 (14) of the Corrupt Practices and OtheRelated Offences Act, 2000
“The Commission shall in the discharge of its fumres under this Act, not subject to the direction
or control of any other person or authority.”

313. During the country visit reference was also madeSéztion 180 of the Criminal

Procedure Law.

Withdrawal of Remaining Charges

180. (1) When more charges than one are made agaiesson and a conviction has been had on
one or more of them the prosecutor may, with theseaot of the court, withdraw the remaining
charge or charges or the court, of its own motmay stay the trial of such charge or charges.

(2) Such withdrawal shall have the effect of anuiitgl on such charge or charges unless the
conviction which has been had is set aside in whade subject to any order of the court setting
aside such conviction, the court before which thitbdvawal was made may, on the request of the
prosecutor, proceed upon the charge or chargedtisdrawn.

314. Section 14(2) of the EFCC Act 2004 was referreih time context of plea bargaining.

Section 14(2) of the EFCC Act 2004

"Subject to the provision of Section 174 of the &dntion of the Federal Republic of Nigeria
1999, the Commission may compound any offence pabie under this Act by accepting such
sums of money as it thinks fit, not exceeding theant of the maximum fine to which that
person would have been liable if he had been ctetiaf that offence.”

315. Nigeria provided the following example of implematndn.

(b)

In Osahon v FRN 2003 16 NWLR (part 845) 83he Supreme Court held that all
agencies established by statuteineestigate and prosecute offences do not reghie t
formal authorization of the Attorney-General to g but the Attorney-General can take
over or discontinue cases under Section 174 o€trestitution.

Observations on the implementation of the artile
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316. Nigeria indicated that the ICPC and EFCC havegtdlsecutorial powers to prosecute
cases “without reference” to the Attorney-General.

317. The oversight function is performed by the NatioAssembly and is limited to
policy issues.

318. As indicated under UNCAC article 19 above, the Cofl€onduct Bureau (CCB) has
prosecution powers, overseen by the Attorney-Génetaing the country visit, reference
was made to 12 cases of the CCB that were withdiayvthe Attorney-General upon
request by the President. It was explained thasetheases were sent to other law
enforcement agencies for further investigation, ttu¢heir better specialization, and the
EFCC confirmed that the cases would eventually harged by the EFCC in court.
Further reference was made to one CCB case, wherAttorney-General requested that
the matter be reviewed by the Attorney-General.

319. It was explained during the country visit that #hé no right of complaint or appeal
by an aggrieved persons against a decision notrdsepute. Instead, a procedure for
private prosecutions exists. Although the officettod Attorney-General is not subject to
any control or direction, there have been casesreviagtorneys general have been
removed following administrative sanctioning by tNegerian Bar Association. It was
reported that in one case, a state Governor ordeesgemoval of a state Attorney General
due to a decision nolle prosequi.

320. Given the extensive powers of the Attorney-Genevar criminal prosecutions, it is
recommended that Nigeria ensure that those powersxarcised in accordance with the
spirit of paragraph 3 of article 30.

321. Please see article 36 below for observations regarthe independence of the
agencies.

322. Regarding plea bargaining and settlement powetbhefigencies, Nigeria confirmed
that, although Section 14(2) of the EFCC Act 200dvws the EFCC to settle a charge
without entering a conviction based only on therpagt of compensation by a defendant,
other factors like the public interest, magnitudetlee offence, and cooperation of a
defendant are also considered.

323. The EFCC (Enforcement) Regulations, 2010 (publisiredhe Official Gazette of
Nigeria on 21 September, 2010, Vol,. 97 and pravidethe reviewers during the country
visit) contain a regulation on plea bargaining:

EFCC (Enforcement) Regulations, 2010

Part VIl — Plea Bargain

22. (1) No officer of the Commission shall entetoiplea bargain discussions with an accused
person without prior knowledge and approval of #igorney-General of the Federation. An
agreement made pursuant to such discussions ghsilitfject to the Attorney-General’s approval.
(2) Where before trial or in the course of triad ticcused proposes or signifies readiness to plead
guilty to a lesser charge as part of a plea barggieement, the Commission shall before entering
discussion leading to such agreement

(a) be satisfied that the plea bargain will enahke court to pass a sentence that matches the
seriousness of the offence taking into accountrabgravating features;
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(b) consider the public interest and in particthar interest of the victim of the offence if any.

(3) Without prejudice to paragraph (1) of this Rlatjon, where the discussion leads to a plea
bargain agreement, the agreement must be redutedviiting as a plea agreement, signed by
both parties and including:

(a) A list of charges;

(b) A statement of the facts; and

(c) A declaration, signed by the defendant perdgnial the effect that he or she accepts the stated
facts and admits he or she is guilty of the agdeages.

(4) When seeking the approval of the Attorney-Gehtar an agreement referred to in paragraph
(3) of this Regulation the Commission shall senthhe request:

(a) the signed plea agreement;

(b) a joint submission as to sentence and sentgccinsiderations;

(c) any relevant sentencing guidelines or authesiti

(d) all of the material provided by the Commissimnthe accused in the course of the plea
discussions;

(e) any material provided by the accused to the i@i@sion; and

(f) the minutes of any meetings between the padmesany correspondence generated in the plea
discussions.

324. Copies of the “Code of Conduct and General ProsealitGuidelines for Federal
Prosecutors 2013” and Guidelines for investigatord prosecutors in the ICPC (undated)
were also provided to the reviewers. Relevant gions on plea bargaining are excerpted.

Code of Conduct and General Prosecutorial GuidelioeFederal Prosecutors 2013

13.0 Plea bargains and Agreements

13.1 No prosecutor shall enter into a plea bard@éoussion with an accused person without the
prior knowledge and approval of the Attorney-Gehexfithe Federation. The views of the
investigator and the victim must be sought at thiset of formal discussions, and in any event
before any formal position is communicated to tleéedce, and must be recorded on file. An
agreement made pursuant to such discussions dballba subject to the Attorney-General’s
approval.

13.1.1 Where before trial or in the course of ttied defendant proposes or signifies readiness to
plead guilty to a lesser charge as part of a plggain agreement, the Prosecutor may subject to
paragraph 13.1 above enter into discussion leatdinguch agreement in any of the following
cases:

(a) the alternative charge adequately reflectsetigential criminality of the conduct and the plea
provides adequate scope for sentencing;

(b) there is need to obtain reliable and mategatitony from an accompliece as prosecution
witness and the evidence cannot be obtained irodmgy way;

(c) the evidence available to support the prosenutase is weak in any material respect;

(d) the saving of cose and time weighed againslikbly outomce of the matter if it proceeded to
trial is substantial;

(e) it will save a witness, particularly a victinm other vulnerable witness, from the stress of
testifying in a trial; and

(f) a victim has expressed a wish not to procedt thie original charge or charges.

13.1.2 Where the discussion leads to a plea baagi@ement, the agreement must be reduced
into writing as a plea agreement, signed by bottigsaand including

(a) A list of the charges;

(b) A statement of the facts; and

(c) A declaration, signed by the defendant perdgnial the effect that he or she accepts the stated
facts and admits he or she is guilty of the agdeages.

13.1.3 When seeking the approval of the Attornewnddal for an agreement referred to in
paragraph 13.1.2 of these guidelines the proseoutst send with the request:

(a) The signed plea agreement;
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(b) The extent to which the views of the person whestigated the offence and the views of the
victim were considered;

(c) A joint submission by the prosecutor and thensel for the defence on considerations taken
into account in proposing the sentence;

(d) Any relevant sentencing guidelines or authesiti

(e) All of the material provided by the prosecutitmthe accused in the course of the plea
discussions;

(e) Any material provided by the accused to thes€eator and

(f) The minutes of any meetings between the paaiesany correspondence generated in the plea
discussions.

325. The following cases of plea bargaining by the EF®€Ere discussed during the
country visit. It was explained that there haverbee cases by the ICPC, although it has
the power to enter into settlements.

* An early case of plea bargaining by the EFCC ®@a#l v Chief Diepreye Solomon
Peter Alamieyeseigha & Others, Fhc/l/328c/200%fred to above).

* A case from 2004 involved a settlement with d pabne provider, MTN, in relation
to the provision of free mobile phone lines.

326. Officials explained that in two cases, plea barg@nled to penalties that were
deemed to be lenient. In one case the judge issdet instead of a prison sentence in
circumstances where imprisonment would otherwisee Heeen justified. In another case
from 2013, a N750,000 fine was issued in lieu 8fyear prison sentence.

327. It was explained by a judge in discussions durhmgdountry visit that plea bargains
are negotiated directly by agencies like the EF@& that the terms are usually subject to
judicial approval, albeit with varying levels of digial scrutiny. For example, the
Guidelines for Federal Prosecutoasid theEFCC Regulationgquoted above) both detall
the process for approval of plea agreements byAtterney-General but make no
reference to any judicial oversight.

328. Although it was explained during the country vilitat plea bargaining is rarely
conducted by the EFCC, the reviewers note thati@rabsence of transparency and clear
guidelines providing for adequate predictabilitye t possibility of undermining the
effective pursuit of corruption cases through suyimka bargains and out-of-court
settlements remains. In this context, the expedsvof the view that such settlements
should be subject to judicial scrutiny independeinthe prosecutor’s office and that an
independent body could be considered which woulde he formal role in reviewing
sensitive cases. Nigeria should also consider gnoyimore detail on settlements to the
public to enhance transparency, for example comogrguidance on what factors are
taken into account in determining recoverable artgun

329. A recent statement by the Attorney-General and 8femiof Justice (published prior to
the adoption of the prosecution guidelines in tHeCE publication), “EFCC of my
Dreams”, would seem to support such enhanced o¥ersiGoing forward, | would
expect to see ... stricter adherence to laws, aéigus and guidelines issued to regulate
the activities of the Commission and provide soneasare of oversight over its activities
— the Draft Guidelines for Public prosecutors ipeoted to come into effect soon; and
greater openness, transparency and accountabylitfgegoCommission in the discharge of
its mandate. This will engender public confidenod acceptability.”
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330. Nigerian officials explained during the country ivishat the draft Bill on the
Administration of Criminal Justice would provideegter oversight of plea bargains. A
copy of the Bill was provided to the reviewers dgrthe country visit. It is noted that the
Bill would provide for a greater level of judicialersight.

Bill for an Act to Make Provisions for Speedy arftidient Administration of Criminal
Justice in Courts and by Law Enforcement Agenciédigeria
268. Defendant may plead guilty for lesser offeéhe@ offence charged

(2) Where the Prosecutor is of the view that thierair acceptance of a plea bargain is in the
interest of justice, the public interest, publidipp and the need to prevent abuse of legal
process, he may offer or accept the plea bargaththe court:

(a) seized of the matter shall be so informed; and

(b) shall proceed to enter a guilty plea to sucskr offence and impose the due punishment
accordingly.

(3) In determining whether it is in the public irgst to enter into a plea bargain, the
prosecution shall weigh all relevant factors, irdilog:

(a) the defendant’s willingness to cooperate initivestigation or prosecution of others;

(b) the defendant’s history with respect to crinhiaetivity

(c) the defendant’s remorse or contrition and hiingness to assume responsibility for his
conduct

(d) the desirability of prompt and certain dispasit of the case

(e) the likelihood of obtaining a conviction atalirthe probable effect on withesses

(f) the probable sentence or other consequendbe iflefendant is convicted

(9) the need to avoid delay in the dispositiontbko pending cess; and

(h) the expense of trial and appeal.

(4) The provisions of this section shall not agplpersons:

(a) charged with capital offences, or an offencsliing the use of firearms; or

(b) who had, in the last ten years, been conviatetisentenced for an offence involving
grievous violence or sexual assault.

269. Plea to information or charge

(1) Before a person takes his plea, the court shédkm him of the provisions of section 68 of
this Act.

(2) The person to be tried on a charge or an infation shall be:

(a) brought before the court unfettered unlesscibigrt sees cause otherwise to order, and the
charge or information shall be read over and expéal to him to the satisfaction of the court
by the registrar or other officer of the court; and

(b) called upon to plead instantly unless, whereghrson is entitled to service of the
information, he objects to the want of the serand the court finds that he has not been duly
served.

(3) The court shall record the fact that it is séitd that the defendant understands the charge
or information read over and explained to him ie tanguage he understands, and shall
record the plea of the defendant to the chargenformation as nearly as possible in the
words used by him.

331. Nigeria should ensure adequate transparency, pabdity and proportionality in
entering into plea bargains and out-of-court settliets, especially at the agency level, in
accordance with existing guidelines. The reviewestcome steps being taken and under
consideration by Nigeria in this regard.
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Article 30 Prosecution, adjudication and sanctions

Paragraph 4

(@)

332.

4. In the case of offences established in accorelavith this Convention, each State Party
shall take appropriate measures, in accordance \titltdomestic law and with due regard to the
rights of the defence, to seek to ensure that tiondi imposed in connection with decisions on
release pending trial or appeal take into considiena the need to ensure the presence of the
defendant at subsequent criminal proceedings.

Summary of information relevant to reviewing the implementation of the article
Nigeria cited the following measures.

Sections 118-143 of the Criminal Procedure Act CABO LFN

"Part 14

Provisions as to Bail and Recognisance Generally

118.(1) A person charged with any offence punishabth death shall not be admitted to bail,
except by a judge of the High Court.

(2) Where a person is charged with any felony atihan a felony punishable with death, the
court may, if it thinks fit, admit him to bail.

(3) When a person is charged with any offence dtiear those referred to in the two last
preceding subsections, the court shall admit hitveif unless it sees good reason to the
contrary.

119. Where any person is brought before a couanyrprocess in respect of any matter not
included within section 118 of this Act, such persoay, in the discretion of the court, be
released upon his entering, in the manner hereinpfovided, into a recognisance conditioned
for his appearing before such court or any othertcat the time and place mentioned in the
recognisance.

120. The amount of bail to be taken in any cas# Bban the discretion of the court by whom
the order for the taking of such bail is made, Idbaffixed with due regard to the circumstances
of the case and shall not be excessive.

121. Where in any case the person in respect ofnmithe court makes an order requiring that a
recognisance be entered into is a minor, the nghal not execute the recognisance but the
court shall require a parent, legal guardian oeofit person, with or without sureties, to enter
into a recognisance that the minor shall do whegdgiired under the court's order.

122. An accused admitted to bail may be requirgat@aduce such surety or sureties as, in the
opinion of the court admitting him to bail, will Iseifficient to ensure his appearance as and
when required and shall with him or them enter mtecognisance accordingly.

123. A judge of the High Court may, if he thinks fidmit any person charged before a court in
the State subject to the jurisdiction of the Highu@ to bail although the court before whom
the charge is made has not thought fit to do so.

124. Where a magistrate, after a preliminary ingaommits a person for trial and does not
admit him to bail the magistrate shall inform treggon so committed of his right to apply for
bail to a Judge of the High Court.

125. Notwithstanding the provisions of sections &f8 120 of this Act, a Judge of the High
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Court may in any case direct that any person itodysn the State be admitted to bail or that
the bail required by a magistrate's court or pdiifficer be reduced.

126. When as respects any recognisance the caufitxied the amount in which the sureties, if
any, are to be bound, the recognisance need reitbead into before the said court, but may
be entered into by the parties before any othertcoubefore any registrar, or before any
superior officer of police or officer in chargeapolice station, or where any of the parties is
in a Government prison before the superintendeoth@r person in charge of such prison, and
thereupon all the consequences of law shall ensdighe provisions of this Law with respect
to recognisance before a court shall apply asitétognisance had been entered into before
the said court.

127. Where as a condition of the release of angguethe is required to enter into a
recognisance with sureties, the recognisance dfuteties may be taken separately and either
before or after the recognisance of the princigad if so taken the recognisance of the
principal and sureties shall be as binding asaythad been taken together and at the same
time.

128. Where a person is remanded on bail, the résagre may be conditioned for his
appearance at every time and place to which dah@gourse of the proceedings the hearing
may be from time to time adjourned, without pregdihowever, to the power of the court to
vary the order at any subsequent hearing.

129. (1) Where the entering into of a recognisas@econdition of the release of any person,
that person shall be released as soon as the isange has been entered into and if he is in
prison or police custody, the court shall issuem@er of release to the officer in charge of the
prison or other place of detention and such offaereceipt of the order shall release him.

(2) Nothing in this section or in any other sectielating to bail shall be deemed to require the
release of any person liable to be detained forsaatter other than that in respect of which
the recognisance was entered into or to which #iledlates.

130. If it is made to appear to any court by infation on oath by a complainant, surety or
other person that any person bound by recognigarmepear before any court or police officer
is about to leave Nigeria, or, for the purposewafding justice, is about to leave or has left the
division or district of the court before which t&td appear or in which he normally resides,
the court may cause him to be arrested and may ddmmmto prison until the trial or
preliminary inquiry unless the court shall seadiadmit him to bail upon further recognisance.

131. Where an accused person has been admittedl Bmd circumstances arise which, if the
accused person had not been admitted to bail wouttle opinion of a law officer or police
officer, justify the court in refusing bail or iequiring bail of greater amount, a judge or
magistrate, as the case may be, may, on the citanoes being brought to his notice by a law
officer or police officer, issue his warrant foetarrest of the accused person and, after giving
the accused person an opportunity of being heaag,aither commit him to prison to await
trial or admit him to bail for the same or an iraged amount as the judge or magistrate may
think just.

132. (1) Where an accused person who has beentedrdtbail by a magistrate is indicated by
a law officer for an offence which is not bailablg a magistrate, the magistrate shall, on being
informed of the fact by any superior police officessue his warrant for the arrest of the
accused person and commit him to prison in the saamer as if he had been originally
committed for trial for the offence for which heingicted.

(2) For the purposes of this section, a persor bealeemed to be indicted when the
information against him has been filed in a Highu@o
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133. If at any time after a recognisance has batrex into it appears to the court that for any
reason the surety or sureties are unsuitable, suath may issue a summons or warrant for the
appearance of the principal, and upon his comiribgaourt may order him to execute a fresh
recognisance with other surety or sureties, asdle may be.

134.(1) Any surety for the appearance of a persay @ any time apply to the court to
discharge the recognisance either wholly or sa$dt applies to the applicant.

(2) On such application being made the court sbsilie a warrant of arrest directing that the
principal to the recognisance be brought beforecthat.

(3) On the appearance of such principal pursuathteaevarrant, or on his voluntary surrender,
the court shall direct the recognisance to be diggd either wholly or so far as it relates to the
applicant or applicants and shall call upon thesgeipreviously bound to find other sufficient
surety or sureties and enter into a fresh recogoéand if he fails to do so may deal with him
in the same manner as if he were a person whaallad fo comply with an order to enter into
a recognisance, with or without sureties, as tise caay be.

135. When any surety to a recognisance becomelvéms@r dies or when any recognisance is
forfeited under the provisions of section 137 dd ct, the court may order the person from
whom such recognisance was demanded to furnish $exsurity in accordance with the
directions of the original order and, if such ségus not furnished, such court may proceed as
if there had been default in complying with suctgioal order.

136. Where a surety to a recognisance dies bdferestognisance is forfeited his estate shall
be discharged from all liability in respect of teeognisance.

137. Where it is proved to the satisfaction of artthat a recognisance entered into under
Chapters 1 to 11 inclusive of this Act has beefefted the court shall record the facts and by
order declare the recognisance to be forfeited.

138. The court may at any time cancel or mitighgeforfeiture, upon the person liable under
the recognisance applying and giving securityh&datisfaction of the court, for the future
performance of the condition of the recognisanakpaying, or giving security for the
payment of the costs incurred in respect of thiefimre or upon such other conditions as the
court may think just.

139.(1) Where a recognisance to keep the peactodreof good behaviour or not to do or
commit some act or thing, has been entered intanlgyperson as principal or as surety before a
court, a court may, upon proof of the convictiorttad person bound as principal by such
recognisance of any offence which is by law a breHdche condition of the same, by order,
adjudge such recognisance to be forfeited and gdjtite persons bound thereby, whether as
principal or as sureties or any of such persom&jothe sums for which they are respectively
bound.

(2) A certified copy of the judgment of the couytwhich such person was convicted of such
offence may be used as evidence in proceedings thmdesection and, if such certified copy is
so used, the court shall presume such offence sramdted by such person until the contrary
is proved.

140. Where any recognisance is declared or adjutigee forfeited, the court having
jurisdiction over the matter of the complaint méorthwith or at any time after such
declaration, issue a warrant of commitment againgtperson liable, whether as principal or
surety under such recognisance, for any term rm#ezking the term prescribed in respect of a
like sum in the scale of imprisonment set fortlséetion 390 of this Act, with or without hard
labour, unless the amount due under such recogrsarsooner paid.
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141. All sums paid or recovered in respect of @gpgnisance declared or adjudged by a court
in pursuance of section 140 of this Act to be fibeftt shall be paid to the proper officer of the
court.

142. Any order of forfeiture made under section ©87239 of this Act shall be subject to
appeal in the case of a |magistrate's order télthke Court and in the case of a judge's order to
the Court of Appeal.

143. When any person who is bound by any recogoésantered into under this Act to appear
before a court does not so appear, the officeigingsin such court may issue a warrant
directing that such person be arrested and brdaggbte him."

Section 35 of the Constitution

"35. (1) Every person shall be entitled to his pees liberty and no person shall be deprived of
such liberty save in the following cases and iroagance with a procedure permitted by law -
(a) in execution of the sentence or order of atdouespect of a criminal offence of which he
has been found guilty;

(b) by reason of his failure to comply with the erdf a court or in order to secure the
fulfilment of any obligation imposed upon him byda

(c) for the purpose of bringing him before a conréxecution of the order of a court or upon
reasonable suspicion of his having committed aioahoffence, or to such extent as may be
reasonably necessary to prevent his committingnaireal offence;

(d) in the case of a person who has not attaineage of eighteen years for the purpose of his
education or welfare;

(e) in the case of persons suffering from infectiou contagious disease, persons of unsound
mind, persons addicted to drugs or alcohol or vagrdor the purpose of their care or
treatment or the protection of the community; or

(f) for the purpose of preventing the unlawful grif any person into Nigeria or of effecting
the expulsion, extradition or other lawful remofraim Nigeria of any person or the taking of
proceedings relating thereto:

Provided that a person who is charged with an offeand who has been detained in lawful
custody awaiting trial shall not continue to betkepsuch detention for a period longer than
the maximum period of imprisonment prescribed fiar offence.

(2) Any person who is arrested or detained shai e right to remain silent or avoid
answering any question until after consultatiorhvaitegal practitioner or any other person of
his own choice.

(3) Any person who is arrested or detained shaihfmemed in writing within twenty-four

hours (and in a language that he understandsgdatits and grounds for his arrest or
detention.

(4) Any person who is arrested or detained in ataoce with subsection (1) (c) of this section
shall be brought before a court of law within as@@able time, and if he is not tried within a
period of -

(a) two months from the date of his arrest or détarin the case of a person who is in custody
or is not entitled to bail; or

(b) three months from the date of his arrest oert&in in the case of a person who has been
released on bail, he shall (without prejudice tg famther proceedings that may be brought
against him) be released either unconditionallypn such conditions as are reasonably
necessary to ensure that he appears for tridkétadate.

(5) In subsection (4) of this section, the exp@ssa reasonable time" means -

(a) in the case of an arrest or detention in angelvhere there is a court of competent
jurisdiction within a radius of forty kilometres period of one day; and

(b) in any other case, a period of two days or $acger period as in the circumstances may be
considered by the court to be reasonable.

(6) Any person who is unlawfully arrested or de¢airshall be entitled to compensation and
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public apology from the appropriate authority orge®; and in this subsection, "the
appropriate authority or person" means an authorigerson specified by law.

(7) Nothing in this section shall be construed -

(a) in relation to subsection (4) of this sectiagapplying in the case of a person arrested or
detained upon reasonable suspicion of having coiedng capital offence; and

(b) as invalidating any law by reason only thatuthorises the detention for a period not
exceeding three months of a member of the armeddauf the federation or a member of the
Nigeria Police Force in execution of a sentenceowep by an officer of the armed forces of
the Federation or of the Nigeria police force,@agect of an offence punishable by such
detention of which he has been found guilty."

333. In the case oBamaiyi v State, 2001 8 NWLR Part 715 (page 270}jhe court

espoused the conditions for bail in a criminalltrla the case of Bamaiyi v State the
Supreme Court stated as follows:

“It is a proper and useful test whether bail shdogdgranted or refused to consider the
probability that the accused will appear in coartake his trial: see R. v. Robinson (1854)
23 L.J.Q.B. 286; Mamuda Dantata v. Police (1958NNR 3. In that regard it is proper
to consider the nature of the offence, the natdirdne evidence in support of it, and the
severity of the punishment which conviction willtaih The learned trial Judge took this
critical factor as to availability to stand trigto consideration. He added another crucial
one, namely, the likelihood that withesses mayaoepered with, harassed or put at risk if
bail was granted having regard, | think, to thedaf¢it evidence.”

334. Nigeria referred to the case Béderal Republic of Nigeria v. Tafa Adebagalogun
and Others, Charge No. FHC/ABJ/CR/14/05 (a copthefludgment was provided to the
reviewers during the country visit). In the cas® tourt stated, inter alia, that “the main
purpose of bail is to ensure the attendance ohtlvesed at trial” and granted bail under
the circumstances of the case, noting that the daaiions of law the defendant was
charged with (Section 14(1) MLPA and Section 28adP&ode) were both bailable in
that they carried a maximum sentence of 3 and Esyeaspectively.

335. Nigeria indicated that the courts in recent yeamsehimposed bail conditions that
guarantee the presence of accused persons in torrgases. Examples are the deposit
of international passports, exemplified in the caédcRN V Chimaroke Nnamani,
FHC/L/09C/2007. Copies of the judgment were prodgide the reviewers during the
country visit.

(b) Observations on the implementation of the artile

336. Nigeria has established conditions on release pgnttial designed to ensure the
presence of a defendant, including periodic appeasaat every time and place during the
course of proceedings. The cited cBsenaiyi v Statéurther attests to this.

Article 30 Prosecution, adjudication and sanctions

Paragraph 5

5. Each State Party shall take into account theviyaof the offences concerned when
considering the eventuality of early release orgdarof persons convicted of such offences.
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(@) Summary of information relevant to reviewing the implementation of the article
337. Nigeria indicated that it has not implemented ghisvision of the Convention.
(b) Observations on the implementation of the artile

338. Nigeria indicated that parole is not part of itsrénal jurisprudence. However, under
Section 175(1)(a) of the Nigerian Constitution deghwith the prerogative of mercy, the
President of Nigeria may grant any person conceanambnvicted of any offence created
by an Act of the National Assembly a pardon, eifhee or subject to lawful conditions.

Article 30 Prosecution, adjudication and sanctions

Paragraph 6

6. Each State Party, to the extent consistent with fundamental principles of its legal
system, shall consider establishing proceduresutjinowhich a public official accused of an
offence established in accordance with this Conweanimay, where appropriate, be removed,
suspended or reassigned by the appropriate authdsiéaring in mind respect for the principle of
the presumption of innocence.

(@) Summary of information relevant to reviewing the implementation of the article

339. Nigeria cited Regulations 010103 and 030402 of Fublic Service Rules 2008.
Interdiction is provided for in Regulations 0304@4d 030406 of the Public Service
Rules.

Public Service Rules 2008

Regulation 010103 - General definitions

"Except where otherwise indicated by the contextnospecial definitions for particular
Chapters the following words and terms are uset thié following meanings wherever
they occur in these Public Service Rules. ...

030404 - Interdiction

(i) When a_serious casehat may lead to dismissal has been institutedihagan officer,
the Permanent Secretary/Head of Extra-Ministeriffic® may interdict him/her on not
more than half pay pending the determination ofctee.

(i) Recommendations to the Commission for interdicshall be made only if it is against
the public interest that the officer should conéirto perform any of the duties of his/her
rank. When the charge against him/her is suchttieatontinued performance of his/her
present duties is against the public interest ejugicial to the investigation of the charge
against him/her, consideration shall be given tttipy him/her on alternative duties.
Interdiction shall only be resorted to when thigdas possible.

(i) When an officer is interdicted, he/she shadlase to report for duty. In the letter
informing the officer of his/her interdiction it alh be indicated that the proportion of
emoluments he/she is to receive while on interaiicghall be 50% of his/her emoluments.
(iii) If proceedings under Rule 030404 (i) revdatthe/she is not guilty of the charge made
against him/her, the officer shall immediately l@nstated and shall receive the full
amount of his/her emoluments denied him/her whelisire was interdicted.

(iv) If the officer is found guilty but is not disssed, he/she may be refunded such portion
of the emoluments denied him/her as the Commiss@ay determine.
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030406 - Suspension

Suspension should not be used as a synonym fadictien. It shall apply where a prima
facie case, the nature of which is serious, has stablished against an officer and it is
considered necessary in the public interest thishkeshould forthwith be prohibited from
carrying out his/her duties. Pending investigatioi® the misconduct, the Federal Civil
Service Commission or the Permanent Secretary/HdaBxtra-Ministerial Office (if
within his/her delegated powers) shall forthwitlsgend him/her from the exercise of the
powers and functions of his/her office and from ¢ng@yment of his/her emolument.

030402 — Example

SERIOUS ACTS OF MISCONDUCT INCLUDE:
(a) Falsification of records;

(b) Suppression of records;

(c) Withholding of Files;

(d) Conviction on a criminal charge (other thaniaantraffic or
sanitary offence or the like);

(e) Absence from duty without leave;

(f) False claims against Government Officials;

(9) Engaging in partisan political activities;

(h) Bankruptcy / serious financial embarrassment;
(i) Unauthorized disclosure of official information
() Bribery;

(k) Corruption;

(1) Embezzlement;

(m) Misappropriation;

(n) Violation of Oath of Secrecy;

(o) Action prejudicial to the security of the State
(p) Advance Fee Fraud (Criminal Code 419)

(q) Holding more than one full-time paid job;

(r) Nepotism or any other form of preferential treant;
(s) Divided loyalty;

(t) Sabotage;

(u) Wilful damage to Public property.

(v) Sexual Harassment; and

(w) Any other act unbecoming of a Public Officer."

340. Nigeria indicated that the following public offieecharged with corruption related
offences have been interdicted and suspended petitkndetermination of cases against
them:

EFCC:

List of public officers interdicted or suspendedil&tprosecution is going on: at

least one example of such case:

i.  Alhaji Yahaya Andarai (Director of Finance, Kebliat-under prosecution)

ii. Farouk Abubakar, (Ministry Of Education, Kebbi $tainder prosecution)

iii. Bilyaminu Idowu (Ministry Of Education, Lagos (s@sysion, convicted)

iv. Esai Dangabar (Director, Police Pension Office)

v. Dr. Shuiabu Sani (Director Pension, Finance andoAot, Office of The Head
Of Service)

ICPC:
An example of a public officer interdicted or susged while prosecution is going on.

Page 95 of 217



(b)

FRN vs Michael Oboathekpe & Farouk Sadeeq UmarCharge No. B/ICPC/3/2008.

Observations on the implementation of the artile

341. Nigeria indicated that the term “serious case” @r030404) is not defined in the

Public Service Rules. However, serious miscondsctiefined in Rule 030404 of the
Public Service Rules as “a specific act of veryieesy wrongdoing and improper
behaviour which is inimical to the image of thevssg and which can be investigated and
if proven, may lead to dismissal.” Going by theidigbn of serious misconduct, ‘a
serious case’ can be said to be a case involvsgyiaus misconduct as defined under the
said rule.

342. It is noted that not all public officials, as prded under the Convention (article 2), fall

under the Public Service Rules. Notably, politiciice holders, members of Parliament
and elected officials are not included, but it veaplained that the possibility of their
removal is provided under separate codes of conolutiheir respective enabling laws.
The relevant definition of which categories of paldfficers are covered by the Public
service Rules is included in Chapter | (IntroducfjoRule 010101 (Application) of the
Public Service Rules, which provides as follows:

Rule 010101.
“These Public Service Rules apply to all officexsept where they conflict with specific terms
approved by the Federal Government and written inéocontacts of employment or letters of
appointment. Insofar as the holders of the offufes
The President;
The Vice President;
Chief Justice of Nigeria;
Justices of the Supreme Court;
President and Justice of the Court of Appeal;
Chief Judge and Judges of the High Court of theef@Capital Territory;
Grand Khadi and Khadis of the Sharia Court of Appéthe Federal Capital Territory;
President and Judges of the Customary Court of &lpgfehe Federal Capital Territory;
The Chairman and Members of the following statutmwgies, namely:
The Code of Conduct Bureau;
The Federal Civil Service Commission;
The Independent National Electoral Commission;
The Federal Character Commission;
The Code of Conduct Tribunal;
The Revenue Mobilisation, Allocation and Fiscal @aission;
The National Population Commission;
The Police Service Commission;
The Auditor-General of the Federation;
and any other similar organs that derive their agpeents from the Constitution of the Federal
Republic of Nigeria are concerned, these Rulesyapply to the extent that they are not
inconsistent with the provisions of the Constitataf the Federal Republic of Nigeria in so far as
their conditions of service and any other law aggiile to these officers are concerned.”

Moreover, the relevant organs that derive theiroagments from the Constitution are
referred to in Part Il of the 5th Schedule to tlmn&itution and in Section 318.
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343.

Interdiction, suspension, reassignment and rema¥apublic officers accused of

offences is possible in ‘serious cases’ under ti@i® Service Rules. Bribery, corruption,
embezzlement and misappropriation are specificatijyded. Relevant cases were cited.

344.

Nigeria has adopted relevant measures in line thighprovision under review that are

applicable to certain public officers, as definedier the Public Service Rules.

Article 30 Prosecution, adjudication and sanctions

Subparagraph 7 (a)

(@)

345.

7. Where warranted by the gravity of the offen@gheState Party, to the extent consistent
with the fundamental principles of its legal systsfmall consider establishing procedures for the
disqualification, by court order or any other appriate means, for a period of time determined
by its domestic law, of persons convicted of o#enestablished in accordance with this
Convention from:

(a) Holding public office; and

Summary of information relevant to reviewing the implementation of the article
Nigeria cited the following measures.

Section 23 of the Code of Conduct Bureau and Tribuad Act CAP 15 LFN 1990

"23.Powers of the tribunal to impose punishment

(1) Where the code of conduct tribunal finds a ubfficer of guilty of contravention of any of
the provisions of this code it shall impose upaat thfficer any of the punishments specified
under sub-paragraph (2) of this paragraph and stinelr punishment as my be prescribed by the
national assembly.

(2) The punishment which the code of conduct trddumay impose shall include any of the
following:-

(a) Vacation of office or seat in any legislativaBe, as the case may be;

(b) Disqualification from membership of a legisiaihouse and from the holding of any
public office for a period not exceeding ten years]

(c) Seizure and forfeiture to the state of any propacquired in abuse or corruption of
office.

(2) The punishments mentioned in sub-paragrapthé€®of shall be without prejudice to the
penalties that may be imposed by any law wherdtéach of conduct is also a criminal offence
under the criminal code or any other enactmerawr |

(3) Where the code of conduct tribunal gives asienias to whether or not a person is guilty of
a contravention of any of the provisions of thi$, @n appeal shall lie as of right from such
decision or from any punishment imposed on suchgreto the court of appeal at the instance
of any party to the proceedings.

(4) Any right of appeal to the court of appeal frdm decisions of the code of conduct tribunal
conferred by sub-paragraph (4) hereof shall becisext in accordance with the provisions of
the rules of court for the time being in force raging the powers, practice and procedure of the
court of appeal.

(5) Nothing in this paragraph shall prejudice thespcution of a public officer punished under
this paragraph or preclude such officer from bgingsecuted or punished for an offence in a
court of law.

(6) The provisions of the constitution of the FedidRepublic of Nigeria 1999, relating to
prerogative of mercy, shall not apply to any pumisht imposed in accordance with the
provisions of this paragraph.”
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Section 137 (1)(e) of the Constitution (for the piedent and vice president)

Section 182(1)(e) of the Constitution (for Governa)

Section (66)(1) (d) of the Constitution (for Membes of the National Assembly)

"137. (1) A person shall not be qualified for eleotto the office of President if - ...

(e) within a period of less than ten years befbeedate of the election to the office of President
he has been convicted and sentenced for an offemakring dishonesty or he has been found
guilty of the contravention of the Code of Conduct;

182. (1) No person shall be qualified for electiorthe office of Governor of a State if - ...

(e) within a period of less than ten years befbeedate of election to the office of Governor of
a State he has been convicted and sentenced @dfemce involving dishonesty or he has been
found guilty of the contravention of the Code ofmf@act;

66. (1) No person shall be qualified for electiorilte Senate or the House of Representatives if:
(d) within a period of less than 10 years befoeedhte of an election to a legislative house, he
has been convicted and sentenced for an offenoéving dishonesty or he has been found
guilty of a contravention of the Code of Conduct;"

346. Nigeria indicated that all persons convicted ofenffes with elements of fraud or
dishonesty are barred from holding public officelenthe Nigerian law.

(b) Observations on the implementation of the artie

347. Nigeria provides for temporary disqualificationndiolding public office for a period
up to ten years under the Code of Conduct Bureal Taibunal Act. Moreover, the
Constitution provides for the disqualification frasffice of the President, Vice President,
Governors and Members of the National Assemblyonivected persons and those found
to have contravened the Code of Conduct. The pmvis implemented.

Article 30 Prosecution, adjudication and sanctions
Subparagraph 7 (b)

7. Where warranted by the gravity of the offenezheState Party, to the extent consistent
with the fundamental principles of its legal systeimall consider establishing procedures for the
disqualification, by court order or any other appriate means, for a period of time determined
by its domestic law, of persons convicted of offsnestablished in accordance with this
Convention from:

(b) Holding office in an enterprise owned in whoten part by the State.

(@) Summary of information relevant to reviewing the implementation of the article
348. Nigeria cited the following measures.

Section 23(2) of the Code of Conduct Bureau and Tounal Act CAP 15 LFN
1990(quoted above), which applies to public officénsJuding Chairpersons of
Boards of private entities where the Governmentehesntrolling interest (see
Second Schedule: “14. Chairmen and members of dlaed® of other government
bodies and staff of statutory corporations andomfganies in which the Federal or
any State Government has controlling interests”).
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Section 592 of the Company and Allied Matters ActGAMA) (for trustees)

Section 257 CAMA(for disqualification of directors)

Section 254 CAMA(for disqualification of fraudulent persons)

Section 20(1)(c) and (d) CAMA(capacity of an individual to form a company)
349. Nigeria provided the following case example of igmpkentation under this section.

Cecilia Ibru, who was prosecuted and convictechan case oFRN v Cecilia Ibru,
Fhc/l/cs/297¢/09 has been removed and disqualified from the direbip of
companies.

(b) Observations on the implementation of the artie

350. The Cecilia Ibru case deals with disqualificatisanh the directorship of companies.
No cases were cited dealing with the disqualifaxafrom holding public office, as per the
UNCAC provision.

351. Section 23(2) of the Code of Conduct Bureau antiufral Act 1990 provides for the
disqualification from holding public office for u ten years for contraventions of the
Code, including positions in statutory corporati@amsl companies in which the Federal or
any State Government has a controlling interestde Schedule).

Article 30 Prosecution, adjudication and sanctions

Paragraph 8

8. Paragraph 1 of this article shall be without udice to the exercise of disciplinary
powers by the competent authorities against cenvants.

(@) Summary of information relevant to reviewing the implementation of the article

352. Nigeria cited the following measures.

The Corrupt Practices and Other Related Offencé26@0
The EFCC Act 2004

The Public Procurement Act 2007

The Public Service Rules 2008

Please refer the data from the relevant anti-coiwn@gencies.
(b) Observations on the implementation of the artie
353. Nigeria indicated that disciplinary issues are aegd in 030101-030444 of the Public
Service Rules, Sections 57-58 of the Public Pronerd Act 2007 and the Code of
Conduct for Public Officers enshrined in Part 1tbé Fifth Schedule of the 1999
Constitution.

Article 30 Prosecution, adjudication and sanctions

Paragraph 10
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10. States Parties shall endeavour to promote #iategration into society of persons
convicted of offences established in accordande this Convention.

(@) Summary of information relevant to reviewing the implementation of the article

354. Nigeria indicated that there is no legal provisjertaining to applicable measures.
However, the prison system has a rehabilitationcppli.e. Nigerian Prison Service
Standing Orders (Revised Edition) 2011.

(b) Observations on the implementation of the artie

355. A copy of the Prison Service Standing Orders isilabke onliné. Could Nigeria
please confirm that Section 103 is the relevani@edor rehabilitation?

Nigerian Prison Service Standing Orders (Revised Etion) 2011

103.Consideration of the Prisoner’s future after redeas

(a) From the beginning of a prisoner’s sentencasideration shall be given to his future after
release and he shall be encouraged and assisteritain or establish such relations with
persons or agencies outside the prison so as mogpeathe best interests of his family and his own
social rehabilitation.

(b) Maintenance of relations between the Prisondrtas/her relations.

Special attention shall be paid to the maintenamckimprovement of such relations between a
prisoner and his family as are desirable in the inésrest of both.

356. Section 103 of the Nigerian Prison Service Standdwglers provides a general
rehabilitation policy and for assistance to prigsn® promote their social rehabilitation.
No examples of implementation were provided. It waplained that the reintegration of
prisoners would be more comprehensively addreseethe draft Administration of
Criminal Justice Bill. The reviewers welcome stépig taken by Nigeria to address the
rehabilitation of prisoners and encourage the adoif relevant measures in this regard.

(c) Challenges related to article 30

357. Nigeria has identified the following challenges asslues in fully implementing the
article under review:

Inter-agency coordination

Inadequacy of existing normative measures (corntitulaws, regulations, etc. )

Limited capacity

Competing priorities

Limited resources for implementation.

o0

(d)  Technical assistance needs related to articl® 3

358. Nigeria has indicated that the following forms of technieakistance, if available,
would assist it in better implementing the artigheder review:
1. Summary of good practices/lessons learned
2. Development of an action plan for implementation

359. Nigeria has received the previous forms of tecHrasaistance from:
1. United States Embassy

2 http://www.prawa.org/wp-content/uploads/2013/0BERIAN-PRISONS-STANDING-ORDER.pdf
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2. UNODC/EU
3. UK DfID.

360.

Nigeria indicated that the extension or expansibrsuzh assistance would help it

more fully implement the article under review.

Article 31 Freezing, seizure and confiscation

Paragraph 1

(@)

361.

1. Each State Party shall take, to the greateserexpossible within its domestic legal
system, such measures as may be necessary to enabfation of:

(a) Proceeds of crime derived from offences esthbll in accordance with this Convention
or property the value of which corresponds to thiasuch proceeds;

(b) Property, equipment or other instrumentalitiesed in or destined for use in offences
established in accordance with this Convention.

Summary of information relevant to reviewing the implementation of the article

Nigeria cited the following measures.
Sections 47 and 48 of the Corrupt Practices and O#¢h Related Offences Act 2000

47. Forfeiture of property upon prosecution foroffience

Forfeiture of property upon prosecution for an néfe.

(1) In any prosecution for an offence under thid, Abe court shall make an order for the
forfeiture of any property which is proved to be thubject-matter of the offence or to have
been used in the commission of the offence where-

(a) the offence is proved against the accused; or

(b) the offence is not proved against the accusédhe court is satisfied:

(i) that the accused is not the true and lawful emaf such property; and

(if) that no other person is entitled to the propexrs a purchaser in good faith for valuable
consideration.

(2) Where the offence is proved against the accasélue property referred to in subsection (1)
has been disposed of, or cannot be traced, thé stwait order the accused to pay as a penalty a
sum which is equivalent to the amount of the geatifon or is, in the opinion of the court, the
value of the gratification received by the accusad| any such penalty shall be recoverable as
a fine.

48. Other grounds for forfeiture of property

(1) Where in respect of any property seized unlierAct there is no prosecution or conviction
for an offence under this Act, the Chairman of @@mmission may, before the expiration of
twelve months from the date of the seizure, applg Judge of the High Court for an order of
forfeiture of that property if he is satisfied thsatch property had been obtained as a result of or
in connection with an offence under sections 3%0 1

(2) The Judge to whom an application is made usdkesection (1) shall direct to be published
a notice in the Gazette and in at least two newesigagirculating in Nigeria, which shall be in
English Language calling upon any person who claionkave an interest in the property to
attend before that court on a date specified imtiieee, to show cause why the property should
not be forfeited to the Government.

(3) Where the Judge to whom an application is mantker subsection (1) is satisfied-
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(a) that the property is the subject-matter of ggdiin the commission of an offence under this
Act; and

(b) there is no purchaser in good faith for valeatnsideration of the property, he shall make
an order for the forfeiture of the property.

(4) Any property in respect of which no applicatisrmade under subsection (1) shall, after the
expiration of twelve months from the date of itzsee, be released to the person from whom it
was seized.

Section 20-22, 24-25 and 27-30 of the Economic arithancial Crimes (Establishment) Act
2004 (EFCC Act)

"20: Forfeiture after conviction in certain cases

(1) A person convicted of an offence under this gtwll forfeit to the Federal Government -

(a) all the assets and properties which may otttaesubject of an interim order of the Court
after an attachment by the Commission as spediiigdction 26 of this Act;

(b) any asset or property confiscated, or derivethfany proceeds, the person obtained directly
or indirectly, as a result of such offences notadiy disclosed in the Assets Declaration Form
specified in Form A of the Schedule to this Actrmt falling under paragraph (a) of this
subsection;

(c) any of the person’s property or instrumentditused in any manner to commit or to
facilitate the commission of such offence not alsedisclosed in the Declaration of Assets
Form or not falling under paragraph (a) of thissadtion.

(2) The Court in imposing a sentence on any pewsaler this section, shall order, in addition
to any other sentence imposed pursuant to Secfiasf this Act, that the person forfeit to the
Federal Government all properties described inesttlzm (1) of this section.

(3) In this section, “proceeds” means any propeeyived or obtained, directly, through the
commission of an offence under this Act.

21: Forfeiture in property

For the avoidance of doubt and without any furmsurance than this Act, all the properties of
a person convicted of an offence under this Actstmmvn to be derived or acquired from such
illegal act and already the subject of an interindleo shall be forfeited to the Federal

Government.

22: Foreign Assets

(1) Where it is established that any convicted gerbas assets or properties in a foreign
country, acquired as a result of such criminalvitgti such assets or properties, subject to any
treaty or arrangement with such foreign countrglldie forfeited to the Federal Government.
(2) The Commission shall, through the office of Ateorney-General of the Federation, ensure
that the forfeited assets or properties are effibretransferred and vested in the Federal
Government.

24: Property subject to forfeiture

Any property-

(a) Whether real or personal, which representgthss receipts a person obtains directly as a
result of the violation of this Act or which is teable to such gross receipts;

(b) Within Nigeria which represents the proceedsaofoffence under the laws of a foreign
country within whose jurisdiction such offense ottidty would be punishable by
imprisonment for a term exceeding one year and lwhiould be punishable by imprisonment
under this Act if such act or activity had occurkeithin Nigeria, is subject to forfeiture to the
Federal Government and no other property right# ekist on it

25: Further Provisions as to the forfeiture of Femy

Without prejudice to the provision of any other l@ermitting the forfeiture of property, the
following shall also be subject to forfeiture undeis Act and no proprietary right shall exist in
them -
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(a) all means of conveyance, including aircrafthigkes, or vessels which are used or are
intended for use to transport or in any mannerfatilitate the transportation, sale, receipt,
possession or concealment of economic or finacdiade except that-

(i) No means of conveyance used by any person @sramon carrier in the transaction of
business as a common carrier shall be forfeite@utids section unless it shall appear that the
owner or other person in the charge of such meamgrveyance was a consenting party or
privy to a violation of this Act;

(i) No means of conveyance shall be forfeited untlés section by reason of any act
established by the owner thereof to have been ctadrdy any person other than such owner
while such means of conveyance was unlawfully i plossession of a person other than the
owner in violation of the criminal laws of Nigera any part thereof, and

(iif) No means of conveyance shall be forfeited emtthis section to the extent of an interest of
an owner, by reason of any act established byaWwaer to have been committed without the
knowledge, consent or willful connivance of thatream

(b) all books, records, research and data useditended to be used in violation of any
provision of this Act;

(c) all monies, negotiable instruments, securitiesther things of value furnished or intended
to be furnished by any person in exchange for degal act or in violation of this Act or all
proceeds traceable to such an exchange, and alesparegotiable instruments and securities
used or intended to be used to facilitate any timteof this Act;

(d) all real property, including any right, titleé interest (including any leasehold interest) in
the whole or any piece or parcel of land and anyra@vements or appurtenances which is used
or intended to be used, in any manner or part tongit, or facilitate the commission of an
offence under this Act.

PART V — FORFEITURE OF ASSETS OF PERSONS ARRESTEODRFOFFENCES
UNDER THIS ACT

27: Disclosure of Assets and Properties by an tgserson etc

(1) Where a person is arrested for committing danafe under this Act, such a person shall
make full disclosure of all his assets and propsrbly completing the declaration of Assets
Form as specified in form A of the Schedule to fis.

(2) The completed Declaration of Assets Form dhmiinvestigated by the Commission

(3) Any Person who —

(a) knowingly fails to make full disclosure of tassets and liabilities ;or

(b) knowingly makes a declaration that is false; or

(c) fails, neglects or refuses to make a declamatiofurnishes any information required, in the
Declaration of Assets Form;

commits an offence under this Act and is liableconviction to imprisonment for a term of
five years.

(4) Subject to the provisions of section 24 of thit, whenever the assets and properties of any
person arrested under this Act are attached, threer@eand Assets Investigation Unit shall
apply to the Court for an interim forfeiture orderder the provision of this Act.

Schedule

(5) The Chairman of the Commission shall have pswermake changes or modifications to
the Declaration of Assets Form specified in ForrafAhe Schedule to this Act as may become
necessary in order to give effect to the provisioithis Act

28: Investigation of assets and properties of agrearrested of an offence under this Act etc
Where a person is arrested for an offence underAbi, the Commission shall immediately
trace and attach all the assets and propertidgeegid¢rson acquired as a result of such economic
and financial crime and shall thereafter causeetolitained an interim attachment order from
the Court.

29: Interim forfeiture order
Where:
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(a) the assets or properties of any person arrésteh offence under this Act has been seized,;
or

(b) any assets or property has been seized bydharission under this Act, the Commission
shall cause an application to be made to the Goumn interim order forfeiting the property
concerned to the Federal Government and the Cbalt & satisfied that there is Prima Facie
evidence that the property concerned is liablettefture, make an interim order forfeiting the
property to the Federal Government.

30: Final Order

Where a person is convicted of an offence under Altit, the Commission or any authorized
officer shall apply to the Court for the order ainfiscation and forfeiture of the convicted
person’s assets and properties acquired or obtaimadresult of the crime already subject to an
interim under this Act.

362. Nigeria provided the following examples of casesmehproceeds or instrumentalities

363.
equipment or other instrumentalities confiscated:

(b)

of crime have been seized or confiscated:

ICPC:
Provost, College of Education, Pankshin, Plateau &te (computers sets).

EFCC:
FRN v Ervin Anitas and 12 Others Fhc/b/130c/2009. Asset involved: vessel mt
Akuada, valued at 1,000,000 USD

Nigeria provided the following information on themaunt/types of property,

EFCC

Value of assets recovered from 2010-2012:

The valuation of assets in this period is ongokthgwever:

About 40% of the assets valued so far give a vafudS$18,000,000.

Total cash recovered from 2010-2012
Total: US$547,726,567.12

Types of assets forfeited:
I.  Real estate
ii. Petrol station
iii. Company shares
iv. Bank accounts

v. Cash
vi. Hotels
vii. Vehicles

viii. Vessels
ix. Petroleum produce, e.g. crude oil, pms
ICPC:

Value of assets recovered since inception:
US$3,238,195,059.07 (as of May 2013)

Observations on the implementation of the artile
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364. Nigerian law provides for the confiscation of prapes which represent proceeds from

and instrumentalities used in the commission efdll acts and property of corresponding
value. The law also extends to assets or propdrékekin a foreign country, acquired as a
result of criminal activity. While instrumentalisentended for use in offences are covered
under the EFCC (Section 25), they are not addreissdte ICPC Act, which covers: 1)
property proved to be the subject-matter of offence used in the commission of
offences, and 2) property obtained as a result af oonnection with offences. The types
of confiscation and recovery measures providedhm law are criminal confiscation,
seizure and forfeiture of proceeds either throubga fpargain or by court order. It was
confirmed during the country visit that a convictis not required under Sections 47 and
48 of the Corrupt Practices and Other Related @&srAct, nor under Section 17 of the
Advance Fee Fraud and Other Fraud Related OffeAce2006. It was explained that
under the EFCC Act, the Commission may apply towrteex parte in respect of proceeds
reasonably suspected to be criminal proceeds.

365. While the cited provisions correspond largely t@ tharagraph under review, the

reviewers recommend that Nigeria take measuresdore that instrumentalities intended
to be used in the commission of offences undet@RE Act are equally liable to criminal
confiscation, seizure and forfeiture. The citedecagamples by the ICPC, EFCC and
related statistics demonstrate the applicatiomdéfture provisions in practice.

Article 31 Freezing, seizure and confiscation

Paragraph 2

(@)

2. Each State Party shall take such measures as bmaynecessary to enable the
identification, tracing, freezing or seizure of aitgm referred to in paragraph 1 of this articler fo
the purpose of eventual confiscation.

Summary of information relevant to reviewing the implementation of the article

366. Nigeria cited the following measures.

Sections 36-37, 39-41, 44, 46 and 49-50 of the Qmt Practices and Other Related
Offences Act 2000

36. Forceful entry of premises.

(1) Whenever it appears to the Chairman upon irdtion, and after such inquiry as he shall
think necessary, that there is reasonable causasfzect that in any place there is any evidence
of the commission of any offence under this Act,nieey by written order direct an officer of
the Commission to obtain a court order to-

(a) enter any premises and there search for, aeid¢ake possession of any book, document or
other article evidencing the commission of suclemdt;

(b) inspect, make copies of; or take extracts famy book, record or document;

(c) search any person who is in or on such preméses for the purpose of such search detain
such person and remove him to such place as maydessary to facilitate such search, and
seize and detain any article found on such person;

(d) break open, examine, and search any articlgaower or receptacle; or

(e) stop, search; and seize any vehicle or conweyan

(2) Whenever it is necessary so to do, an offiteh@ Commission exercising any power under
subsection (1) shall obtain a warrant from a judigmagistrate to

(a) break open any outer or inner door or windowaaof/ premises and enter thereto, or
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otherwise forcibly enter the premises and every thareof;

(b) remove by force any obstruction to such entearsh, seizure or removal as he is
empowered to effect; or

(c) detain any person found in or on any premises any conveyance search under subsection
(1), or until such premises or conveyance has bearched.

(3) No person shall be searched under this seotiomder section 35 except by a person who is
of the same gender as the person to be searched.

37. Seizure of movable or immovable property

(1) If in the course of an investigation into arfeote under this Act any officers of the

Commission has reasonable grounds, to suspecitiganovable or immovable property is the
subject matter of an offence of evidence relatnthe offence he shall seize such property.

(2) A list of all movable or immovable property zeidl pursuant to subsection (1) and of the
places in which they are respectively found shalpkepared by the officer of the Commission
effecting the seizure and signed by him.

(3) A copy of the list referred to in sub-sectid?) ghall be served on the owner of such
property or on the person from whom the propertg s&ized as soon as possible.

(4) Where any movable or immovable property ligioleseizure under subsection (2) is in the
possession, custody or control of a bank, subsectib), (2) and (3) shall not apply thereto and
the seizure shall be effected in the manner pravidein sections 35 and 42.

39. Disclosure of otherwise privileged information

Notwithstanding the provisions of any other writlemw, a Judge of the High Court may, on
application made to him in relation to an invedia into any offence under this Act or any
other law prohibiting corruption, order a legal gifioner to disclose information available to
him in respect of any transaction or dealing retatio any property which is liable to seizure
under this Act provided that no court shall requare advocate or solicitor to disclose any
privileged information or communication which cartte his knowledge for the purpose of
prosecuting any pending proceeding.

40. Legal obligation to give information

Subiject to such limitation as is provided undes thct, every person required by an officer of
the Commission to give any information on any scibjehich it is the duty of such officer to
inquire into under this Act and which it is in thaérson's statutory power to give, shall be
legally bound to give information, failing which Iséall be guilty of an offence on conviction
liable to imprisonment for six (6) months or a fiole(N 10,000.00) ten thousand naira.

41. Obstruction of inspection and search

Any person who-

(a) refuses any officer of the Commission accesmiopremises, or fails to submit to a search
by a person authorised to search him under this Act

(b) assaults, or obstructs any officer of the Cossion or any person authorised by the
Commission in the execution of his duty under s,

(c) fails to comply with any lawful demand noticader or requirements of an officer of the
Commission in the execution of his duty under fus;

(d) fails to produce to or conceals or attemptsdnceal from, an officer of the Commission
any book, document, or article, in relation to whiguch officer has reasonable grounds for
suspecting or believing that an offence under Ausor any other law prohibiting Corruption
has been or is being committed, or which is lidblseizure under this Act;

(e) rescues or endeavours to rescue or causes tesbeed any person who has been duly
arrested or anything which has been duly seized; or

(f) destroys anything to prevent the seizure theoedhe securing of the thing, shall be guilty
of an offence punishable with imprisonment for dgfear without option of fine.

44. Chairman's power to obtain "information".
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(1) Notwithstanding any written law or rule of laiw the contrary, the Chairman of the
Commission, if he has reasonable grounds to belaniging from investigation carried out by
an officer of the Commission, that any offence unités Act has been committed, may by
written notice-

(a) require any person suspected of having comingitech offence to furnish a statement in
writing, on oath or affirmation and-

(i) identity every property, whether movable or iowable, whether within or outside Nigeria,
belonging to him or in his possession, or in whieh has any interest, whether legal or
equitable, and specifying the date on which eacthefproperties so identified was acquired
and the manner in which it was acquired, whethemfay of any dealing, bequest, devise,
inheritance, or any other manner;

(ii) identify every property sent out of Nigeria bim during such period as may be specified in
the notice;

(i) set out the estimated value and location atle of the properties identified under sub-
paragraphs (i) and (ii), and if any of such prosrtannot be located, the reason therefore;
(iv) state in respect of each of the propertiestified under sub-paragraphs (i) and (ii) whether
the property is held by him or by any other persorhis behalf or whether it has diminished in
value since its acquisition by him or and whethdrais been commingled with other property
which cannot be separated or divided without diffig

(v) set out all other information relating to hioperties, business, travel or other activities as
may be specified in the notice; and

(vi) set out all his sources of income, includirgrréngs and gifts or other assets for such
period; and

(b) require any relative or associate of the perséerred to in sub-section (1) (a), or any other
person whom the Chairman of the Commission hanedde grounds to believe is able to
assist in the investigation, to furnish a stateni@miriting on oath or affirmation and;

(i) identify every property, whether movable or ilmvable, whether within or outside Nigeria,
belonging to him or in his possession, or in whakh person has any interest, whether legal or
equitable, and specifying the date on which eacthefproperties identified was acquired and
the manner in which it was acquired, whether by wedyany dealing, bequest, devise,
inheritance, or any other manner;

(i) identify every property sent out of Nigeria him during such period as may be specified in
the notice;

(iii) set out the estimated value and location atte of the properties identified under sub-
paragraphs (i) and (ii) and if any of such progartannot be located, the reason therefore;

(iv) state in respect of each of the propertiestified under sub-paragraphs (i) and (ii) whether
the property is held by him or by any other personhis behalf or whether it has been
transferred, sold, or kept with any person or wéetih has diminished in value since its
acquisition by him or whether it has been commidghdgth other property which cannot be
separated or divided without difficulty;

(v) set out all other information relating to eaoh the properties identified under sub-
paragraphs (i) and (ii), and the business, travettwer activities of such person; and

(vi) set out all the sources of income, earningf$s gr other assets for such period; and

(c) require any officer of any bank or financiastitution, or any person who is in any manner
or to any extent responsible for the managementcanttol of the affairs of any bank or any
financial institution to furnish copies of any dr accounts, documents and records relating to
any person to whom a notice may be issued undaggghs (a) or (b).

(2) Where the Chairman of the Commission has redsdergrounds to believe that any Public
Officer who has been served with the written notieferred to in sub-section (1) owns,
possesses, controls or holds any interest in asyepty which is excessive, having regard to his
present or past emoluments and all other relevasumstances, the Chairman may by written
direction require him to furnish a statement orhaat affirmation explaining how he was able
to own, possess, control or hold such excess amel fifiils to explain satisfactorily such excess,
he shall be presumed to have used his office tauptly enrich or gratify himself and charged

accordingly.
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(3) Every person to whom a notice or directionastdy the Chairman under this section shall
state the truth and disclose all information whikvithin his knowledge, or which is available
to him, or which is capable of being obtained by hi

(4) Where any person discloses any information mdpces any accounts, documents or
records, in response to a notice under sub-setiprsuch person, his agent or employee, or
any other person acting on his behalf or undedhisction, shall not, by reason only of such
disclosure or production, be liable to prosecufionany offence or civil claim under or by
virtue of any law, Contract, agreement or arrangene otherwise.

Provided that

Sub-section (4) shall not bar, prevent or prohibé institution of any prosecution for any
offence provided by this section or for giving faksvidence in relation to any statement on oath
or affirmation furnished to the Chairman of the Quission pursuant to this section; or as
provided for in section 27 (1) of this Act.

46. Prohibition of dealing with property outsidegdiia

Where the Chairman of the Commission is satistied &ny property is the subject-matter of an
offence under this Act or was used in the commrssibthe offence, and such property is held
or deposited outside Nigeria, he may make an agpic by way of an affidavit to a Judge of

the High Court for an order prohibiting the perdgnwhom the property is held or with whom

it is deposited from dealing with the property.

49. Dealing with property after seizure to be it void

Where any property has been seized under this aket,so long as such seizure remains in
force, any dealing effected by any person or betwaeey persons in respect of such property,
except any dealing effected under this Act or syue of this Act by an officer of a public body
in his capacity as such officer, or otherwise byorbehalf of the Government of Nigeria, or
the Government of a State, or a Local Governmentlogr statutory authority, shall be null and
void, and shall not be registered or otherwisemigiect to by any person or authority.

50. Surrender of travel documents

(1) Notwithstanding any written law to the contratije Chairman of the Commission may
upon a court order where he has reasonable graontdslieve that any person. who is the
subject of investigation in respect of any offeniceler this Act is likely to leave Nigeria, by
written notice require such person to surrendermhissport or exit permit or any other travel
documents in his possession.

(2) A notice under subsection (1) shall be servedsgnally on the person to whom it is
addressed.

Sections 6(d), 26 and 34 of the Economic and FindatCrimes (Establishment) Act 2004
(EFCC Act)

"6: The Commission shall be responsible for -

(d) The adoption of measures to identify, traceefe, confiscate or seize proceeds derived
from terrorist activities, economic and financiainees related offences or the properties the
value of which corresponds to such proceeds"

26: Seizure of Property

(1) Any property subject to forfeiture under thistAnay be seized by the Commission in the
following circumstances —

(a) the seizure incidental to an arrest or seanch;

(b) in the case of property liable to forfeitureonpprocess issued by the Court following an
application made by the Commission in accordanti thie prescribed rules.

(2) Whenever property is seized under any of tlwipions of this Act, the Commission may —
(a) place the property under seal; or

(b) remove the property to a place designed byCthmamission.

(3) Properties taken or detained under this sedi@il be deemed to be in the custody of the
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Commission, subject only to an order of a Court.

34: Freezing order on banks or other financiaitinsbns

(1) Notwithstanding anything contained in any otbaactment or law, the Chairman of the
Commission or any officer authorized by him maysatisfied that the money in the account of
a person is made through the commission of an offamder this Act or any enactments
specified under section 6 (2) (a)-(f) of this Aapply to the Court ex-parte for power to issue or
instruct a bank examiner or such other appropmeggilatory authority to issue an order as
specified in Form B of the Schedule to this Actdedsed to the manager of the bank or any
person in control of the financial institution whehe account is or believed by him to be or the
head office of the bank or other financial instiutto freeze the account.

(2) The Chairman of the Commission, or any offigethorized by him may by an order issued
under subsection (1) of this section, or by anyseghent order, direct the bank or other
financial institution to supply any information aptbduce books and documents relating to the
account and to stop all outward payments, opemtmmtransactions (including any bill of
exchange) in respect of the account of the arrgstesbn.

Schedule

(3) The manager or any other person in controheffinancial institution shall take necessary
steps to comply with the requirements of the ombe@de pursuant to subsection (2) of this
section.

(4) In this section —

a. “bank” has the meaning given to it in the Baakd other Financial Institutions Act 1999 as
amended; 1991 No. 25

b. the reference to an order issued includes aemfe to any order, direction or requirement
addressed to the manager of a bank or any otheentif a bank which directs the manager or
such officer to stop all outward payments, operetior transactions in respect of any account
with that bank.

367. Nigeria provided the following examples of casegolding identifying, tracing, and
freezing of assets:

EFCC:

FRN v Chief Diepreye Solomon Peter Alamieyeseigha &thers (which were legal
persons, some of which were: Solomon & Peters &#ditolina Investment
Corporation Ltd; Pesal Nigeria Ltd; etc.) Fhc/l/82805.

FRN v Tafa Adebayo Balogun & Others(which were legal persons, some of which
were Yeboa Investment Ltd; Caledonia Telecommuiunatltd; Olatrade Ltd; etc)
Fhc/abj/cr/14/05.

EFCC:

An example of a case where an asset was tracethamalue of such asset:
FRN Vs Dr. Shuaibu Sani & 32 Others FHC/ABJ/CS/607/1 1.

Value of asset: over US$40,000,000.

ICPC:
An example of a case where assets have been taddtie value of such assets:
Engr. Victor Nnamdi Igboanugo, N63.3 million.

368. The Nigerian FIU operates go-AML, a software systgdeveloped by UNODC and
available for Financial Intelligence Units to coentterrorist financing and money
laundering.
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(b)

Observations on the implementation of the artie

369. Relevant provisions for the identification, tracingeezing and seizure of criminal

proceeds and instrumentalities are established.ofiservations above with respect to
instruments destined for use in offences undelGREC Act are referred to also in respect
of tracing, freezing and seizure. Case examples weavided.

370. It was explained during the country visit that dgrithe investigation phase, if a

defendant’s assets appear, in the opinion of tiRECIChairman, to be disproportionate to
his lawful sources of wealth, the assets can beedelby the ICPC through an interim
seizing order and the defendant can be requirexptain the lawful origin of the assets.
Where property is seized, the Commission may thpplyafor a court order for
confiscation. If the defendant does not challergegeizing, and no third party interests
are established following publication of the maitethe Gazette and at least two other
newspapers, the assets are forfeited in accordaitbe Section 48 of the ICPC Act
(quoted above).

Article 31 Freezing, seizure and confiscation

Paragraph 3

(@)

3. Each State Party shall adopt, in accordance wghdomestic law, such legislative and
other measures as may be necessary to regulatdiinéistration by the competent authorities of
frozen, seized or confiscated property coveredaragraphs 1 and 2 of this article.

Summary of information relevant to reviewing the implementation of the article

371. Nigeria indicated that it has partially implementbd provision under review.

Section 38 of the Corrupt Practices and Other Rel&d Offences Act 2000

38. Custody of seized property, etc.

(1) Where any movable property is seized under #uts the seizure shall be effected by
removing the movable property from the custody antwl of the person from whom it is
seized and placing it under the custody of suclsqmeor authority and at such place as an
officer of the Commission may determine.

(2) Where it is not practicable, or it is otherwisa desirable, to effect removal of any property
under subsection (1), the officer referred to iattbubsection may leave it at the premises in
which it is seized under the custody of such peesohe may detail for the purpose.

(3) Notwithstanding subsection (1), when any mo&aploperty, including any movable
property referred to in subsection (6), has bedmedeunder this Act, an officer of the
Commission other than the officer who effectedgbigure, may in his discretion-

(a) temporarily return the movable property to dwener thereof; or to the person from whose
possession, custody or control it was seized, osuich person as may be entitled thereto,
subject to such terms and conditions as may bedathcand subject, in any case, to sufficient
security being furnished to ensure that the movabbperty shall be surrendered on demand
being made by the officer who authorised the releasany other officer of the Commission
and that such terms and conditions, if any shatldseplied with; or

(b) return the movable property to the owner thereoto the person from whose possession,
custody or control it was seized, or to such pe®may be entitled thereto, with liberty for
the person to whom the movable property is so metlito dispose of the property, such return
being subject to security being furnished in an ammot less than an amount which represents
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the open market value of such property on the alatehich it is returned.

(4) Where any person to whom movable propertyrigptararily returned under sub-section (3)
(a) fails to surrender such property on demana aomply with any term or condition imposed
under that sub-section-

(a) the security furnished in respect of such prtypzhall be forfeited; and

(b) that person shall be guilty of an offence amallson conviction be liable to a fine of not less
than two time the amount of the security furnisbgcim, and to imprisonment for a term not
exceeding two years.

(5) Where an order of forfeiture is made by thertourespect of property returned under sub-
section (3) (b), such forfeiture shall be effected forfeiting the security furnished by the
person to whom the property was returned in liethefproperty.

(6) When any movable property seized under the dbeisists of money, shares, securities,
stocks, debentures or any chose-in-action, in tssgssion or under the custody or control of
any person other than the person against whom ribgegution is intended to be taken, the
seizure shall be effected by an officer of the Cassion serving an order on such person-

(a) prohibiting him from using, transferring, oradieg with such property; or

(b) requiring him to surrender the property to &ficer of the Commission in the manner and
within the time specified in the order.

(7) Where any movable property seized is liablddoay or deterioration, or is property which
cannot be maintained without difficulty, or whidhis not practicable to maintain, and which
cannot be dealt with under subsection (3), an effaf the Commission may sell or cause such
property to be sold at the prevailing market vednd shall hold the proceeds of the sale, after
deducting therefrom the costs and expenses of #ietemance and of the sale of the property,
to abide the result of any proceedings under this A

Sections 31-33 and 35-37 of the EFCC Act

31: Final Disposal of forfeited property

(1) A copy of every final order forfeiting the ass@éd property of a person convicted under this
Act shall be forwarded to the Commission.

(2) Upon receipt of a final order pursuant to gestion, the Secretary to the Commission shall
take steps to dispose of the property concerneshleyor otherwise and where the property is
sold, the proceeds thereof shall be paid into thiesGlidated Revenue Fund of the Federation.
(3) Where any part of the property included inraffiorder is money in a bank account or in the
possession of any person, the Commission shalecawopy of the order to be produced and
served on the manager or any person in controhefhead office or branch of the bank
concerned and that manager or person shall fotthpay over the money to the Commission
without any further assurance than this Act and the

Commission shall pay the money received into thesGlidated Fund of the Federation.

(4) The Attorney General of the Federation may mailtes or regulations for the disposal or
sale of any property or assets forfeited pursuattitis Act.

32: Offences in relation to forfeiture orders

(1) Any person who, without due authorization by t@ommission, deals with, sells or
otherwise disposes of any property or assets whitle subject of an attachment, interim order
or final order commits an offence and is liableconviction to imprisonment for a term of five
years without the option of a fine.

(2) Any manager or person in control of the hedit®for branch of a bank or other financial
institution who fails to pay over to the Commissiguon the production to him of a final order
commits an offence under this Act and is liableconviction to imprisonment for a term of not
less than one year and not more than three yedhguwthe option of a fine.

33: Consequences of an acquittal in respect ofsaase properties

(1) Where a person is discharged or acquitted Ggwrt of an offence under this Act, the Court
may make an order of revocation or confirmationh&scase may be, of an interim order made
pursuant to this Act whichever order is considgres, appropriate or reasonable within the
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circumstances.

(2) The property may be attached where a dischangerely given on technical grounds.

(3) Where an interim order is revoked by a Coudarrsubsection (1) of this section, all assets
and properties of the person concerned shall basetl to him by the Commission.

372. Regarding the administration of frozen, seized onfiscated property, Nigeria
indicated that the EFCC has appointed consult&itgdo and Co., who manage assets
attached in the interim. After permanent forfeifutee EFCC puts a process in place to
appoint auctioneers who dispose of the propercoordance with the orders of the court
and the provisions of the EFCC Act.

373. Nigeria indicated that in order to (fully) implentethe provision under review,
authorities should enact a legal framework andbéistaa structure to manage such assets
within the next two years.

(b) Observations on the implementation of the artile

374. The ICPC Act gives broad discretion to an ICPCceffito place seized property under
the custody of “such person or authority and athsptace” as he may determine.
Conversely, the cited measures in the EFCC Act de#th the disposal but not
management of seized property.

375. During the country visit, officials confirmed thalhere is no centralized office or
department to manage seized or confiscated adsgtghat each agency that recovers
assets manages them as well. It was also expléama¢disually assets are remitted to the
Consolidated Revenue Fund in the Central Bank geh&. The case of Joshua Dariye
(former Governor of Plateau State) was cited ags@ example where confiscated assets
were returned to the State of origin following denétion proceedings.

376. It was explained that measures are being takeniggrid to more fully regulate the
management of frozen or confiscated assets. A dhafteeds of Crime Bill is being
prepared for presentation to the National Assemblyas explained that the Bill was
under consideration by the Federal Executive Cédamel would then be submitted by the
President to the National Assembly.

377. During the discussions in the country visit, offisi acknowledged that the management
of seized and confiscated assets in Nigeria shoellsirengthened. It is recommended that
Nigeria take measures to strengthen the adminmtratf frozen, seized or confiscated
property, including considering the establishmdra gentralized office or department to
manage such assets. The reviewers encourage tfieadoption of the draft Proceeds of
Crime BiIll.

Article 31 Freezing, seizure and confiscation

Paragraph 4
4. If such proceeds of crime have been transfororedonverted, in part or in full, into
other property, such property shall be liable t@ tmeasures referred to in this article instead of
the proceeds.

(@) Summary of information relevant to reviewing the implementation of the article
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378. Nigeria cited the following measures.

Section 20 read with Section 18, and Sections 24-@teviously cited) of the EFCC Act

"18: Offences in relation to economic and financianes and petitions

(1) A person who, without lawful authority —

(a) engages in the acquisition, possession or fig@operty knowing at the time of its
acquisition, possession or use that such propeatyderived from any offence under this Act;
or

(b) engages in the management, organisation onding of any of the offences under this
Act; or

(c) engages in the conversion or transfer of pityparowing that such property is derived
from any offence under this Act; or

(d) engages in the concealment or disguise of rile nature, source, location, disposition,
movement, rights, with respect to or ownership rapprty knowing such property is derived
from any offence referred under this Act

commits an offence under this Act and is liableconviction to the penalties provided in
Subsection (2) of this section.

(2) The penalties provided for offences under sciiize (1) of this section shall be
imprisonment for a term not less than two yearsrastcexceeding three years."

"20: Forfeiture after conviction in certain cases

(1) A person convicted of an offence under this #\wll forfeit to the Federal Government -
(a) all the assets and properties which may othaesubject of an interim order of the Court
after an attachment by the Commission as spedifisdction 26 of this Act;

(b) any asset or property confiscated, or derivetnfany proceeds, the person obtained
directly or indirectly, as a result of such offescaot already disclosed in the Assets
Declaration Form specified in Form A of the Schedtd this Act or not falling under
paragraph (a) of this subsection;

(c) any of the person’s property or instrumentditused in any manner to commit or to
facilitate the commission of such offence not alsedisclosed in the Declaration of Assets
Form or not falling under paragraph (a) of thissadtion.

(2) The Court in imposing a sentence on any peusaier this section, shall order, in addition
to any other sentence imposed pursuant to Sectiaf this Act, that the person forfeit to the
Federal Government all properties described inestthm (1) of this section.

(3) In this section, “proceeds” means any propedsyived or obtained, directly, through the
commission of an offence under this Act.

Sections 263 and 263A of the Criminal Procedure Act

"Part 30

Seizure, Restitution, Forfeiture and Disposition of

263.(1) During or at the conclusion of any trialirquiry, the court may make such order as it
thinks fit for the disposal whether by way of fotfee, confiscation or otherwise of any
property produced before it regarding which anyenée appears to have been committed or
which has been used for the commission of any oéfen

(2) Where the court orders the forfeiture or cardt®oon of any property as provided in
subsection (1) of this section but does not makerdar for its destruction or for its delivery
to any person the court may direct that the prgpshall be kept or sold and that the same or,
if sold, the proceeds thereof, shall be held afirécts until some person establishes to the
court's satisfaction a right thereto. If no persstablishes such a right within six months from
the date of forfeiture or confiscation such propent the proceeds thereof shall be paid into
and form part of the general revenue.

(3) The power conferred by subsections (1) ana{2)is section upon the court shall include
the power to make an order for the forfeiture anfiszation or for the destruction or for the
delivery to any person of such property, but shmdl exercised subject to any special
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provisions regarding forfeiture, confiscation, destion, detention or delivery contained in
the written law under which the conviction was lwdn any other written law applicable to
the case.

(4) When an order is made under this section ias& en which an appeal lies such order shall
not, except when the property is livestock or igject to speedy and natural decay, be carried
out until the period allowed for presenting suclpegd has passed or when such appeal is
entered until the disposal of such appeal.

263A. In this Part of this Act, the term "properiyitlude, in the case of property regarding
which an offence appears to have been committet,only such property as has been
originally in the possession or under the contfamy party, but also any property into or for
which the same has been converted or exchangedmgatiting acquired by such conversion or
exchange, whether immediately or otherwise."

379. Nigeria provided the following example of implematn:

FRN vs. Emmanuel Nwude & Others

(b) Observations on the implementation of the artie

380. Nigeria indicated that proceeds of crime in theaitase (FRN vs. Emmanuel Nwude
& Others) were converted or transformed into resthte and stocks. The assets were
traced and frozen by a court order pending the losion of the trial. At the end of the
trial, they were disposed of by the order of thargoand the proceeds of the sale were
dealt with according to law.

381. The reviewers consider that Section 47(2) of thBQCAct in respect of pecuniary
penalties would also provide for the confiscatibtransformed or converted proceeds:

47. Forfeiture of property upon prosecution foroffience

(2) Where the offence is proved against the accasélae property referred to in subsection (1)
has been disposed of, or cannot be traced, th¢ slmaif order the accused to pay as a penalty a
sum which is equivalent to the amount of the geatifon or is, in the opinion of the court, the
value of the gratification received by the accused] any such penalty shall be recoverable as
a fine.

382. Nigeria has implemented the provision under review.

Article 31 Freezing, seizure and confiscation

Paragraph 5
5. If such proceeds of crime have been interminglitd property acquired from legitimate

sources, such property shall, without prejudiceatty powers relating to freezing or seizure, be
liable to confiscation up to the assessed valub@fntermingled proceeds.

(@) Summary of information relevant to reviewing the implementation of the article
383. Nigeria cited the following measures.

Sections 6(d) and 24(a) of the EFCC Act 2004
"6: The Commission shall be responsible for - ...
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(d) the adoption of measures to identify, traceete, confiscate or seize proceeds
derived from terrorist activities, economic andaficial crimes related offences or the
properties the value of which corresponds to suohgeds;

24: Property subject to forfeiture

Any property-

(a) Whether real or personal, which representsgttoss receipts a person obtains
directly as a result of the violation of this Act which is traceable to such gross
receipts;"

384. Nigeria provided the following example of a caseevghintermingled assets have been
traced and identified:

FRN Vs Dr. Shuaibu Sani & 32 Others FHC/ABJ/CS/607/1 1.
(b) Observations on the implementation of the artile

385. Nigeria indicated that by virtue of Section 24 bétEFCC Act, any property whether
real or personal which represents the gross rexaiperson obtains directly as a result of
a violation of the provisions of the Aot which is traceable to such gross receipts
liable to confiscation. The burden shifts to théeddant to establish that some percentage
of the intermingled property was acquired legitiehat

In the cited case (FRN Vs Dr. Shuaibu Sani & 32efd)y John Yusuf was an Assistant
Director in the Nigerian Police Pension Office. M@as charged alongside others for
misappropriating N32.8 billion naira (i.e about 32@illion) belonging to the Nigerian
Police Pension fund. He was convicted for crimimésappropriation and sentenced to 2
years imprisonment with an option of a fine. HisiB&novable properties in Abuja, and
other parts of Nigeria were confiscated. The whsnlm of N325,187,867.17 (i.e about $2
million) which was found in his account was alsaftecated. The onus was on him to
establish that part of the properties includinggbm of money found in his account, were
legitimately acquired, which he could not do.

386. The reviewers considered Section 20(1)(b) of th€ERct also relevant:

"20: Forfeiture after conviction in certain cases

(1) A person convicted of an offence under this gtw@l| forfeit to the Federal Government -

(a) all the assets and properties which may otttaesubject of an interim order of the Court
after an attachment by the Commission as spedifisdction 26 of this Act;

(b) any asset or property confiscated, or derivethfany proceeds, the person obtained directly
or indirectly, as a result of such offences notadiy disclosed in the Assets Declaration Form
specified in Form A of the Schedule to this Actrat falling under paragraph (a) of this
subsection;

387. Section 47(2) of the ICPC Act in respect of pecunipenalties (quoted under the
previous provision) would also address the confisnaf intermingled proceeds.

Article 31 Freezing, seizure and confiscation

Paragraph 6
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6. Income or other benefits derived from such pedseof crime, from property into which
such proceeds of crime have been transformed overted or from property with which such
proceeds of crime have been intermingled shall aksdiable to the measures referred to in this
article, in the same manner and to the same exteptoceeds of crime.

(@) Summary of information relevant to reviewing the implementation of the article
388. Nigeria cited the following measures.

Section 20(1) of the EFCC Act of 2004

"20: (1) A person convicted of an offence undes thet shall forfeit to the Federal
Government - ...

(a) all the assets and properties which may otrereubject of an interim order of the Court
after an attachment by the Commission as spedifisdction 26 of this Act;

(b) any asset or property confiscated, or derivethfany proceeds, the person obtained
directly or indirectly, as a result of such offese®t already disclosed in the Assets
Declaration Form specified in Form A of the Scheduwl this Act or not falling under
paragraph (a) of this subsection; ..."

24: Property subject to forfeiture

"Any property-

(a) Whether real or personal, which representgtbss receipts a person obtains directly as a
result of the violation of this Act or which is teable to such gross receipts;"

389. Nigeria cited the following example of implemendait
FRN Vs Dr. Shuaibu Sani & 32 Others FHC/ABJ/CS/607/1 1.
(b) Observations on the implementation of the artile

390. Section 47(2) of the ICPC Act in respect of pecunipenalties (quoted under the
previous UNCAC provision) would also address thenfisgation of intermingled
proceeds.

391. It is noted that the case was cited for intermidgleoperty. The defendant was asked to
explain the lawful origin of the sum of money founchis account.

Article 31 Freezing, seizure and confiscation

Paragraph 7

7. For the purpose of this article and article 56tbis Convention, each State Party shall
empower its courts or other competent authoritestder that bank, financial or commercial
records be made available or seized. A State Psrél not decline to act under the provisions of
this paragraph on the ground of bank secrecy.

(@) Summary of information relevant to reviewing the implementation of the article
392. Nigeria cited the following measures.

Section 43 of the Corrupt Practices and Other Relatd Offences Act 2000
43. Investigation of share Accounts, etc.
(1) Notwithstanding the provisions of any otherttern law or any rule of law, the Chairman
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of the Commission, shall upon a court order diriectwriting, for the purpose of any
investigation into an offence under this Act or aitiger law prohibiting corruption, and upon
a court order authorise any officer of the Comnoigsio exercise, in relation to any bank or
financial institution specified in the authorisatjcall the powers of investigation set out in
subsection (2).

(2) An officer of the Commission authorised undealpsection (1) may, in relation to the bank
or financial institution in respect of which hesis authorised-

(a) inspect and take copies of any banker's boakk laccounts or any documents belonging
to or in the possession, custody or control of i@k or financial institution including
computer data, disks, diskettes, printouts and ather electronic medium by which
information or data is stored;

(b) inspect and take copies of any share accopuatshase account, expenses accounts or any
other accounts of any person kept in the bank;

(c) inspect the contents of any safe deposit bakerbank; or

(d) request for any other information related tg dncuments, accounts or articles referred to
in paragraphs (a), (b) and (c).

(3) Notwithstanding anything in subsection (2) odiitcer of the Commission authorised under
subsection (1) may take possession of any booksyndents, accounts, titles, securities or
cash to which he has access under that subsedtiere\vin his opinion -

(a) the inspection, the copying or the taking ofrasts from them, cannot reasonably be
undertaken without taking possession of them;

(b) they may be interfered with or destroyed unhessakes possession of them; or

(c) they may be needed as evidence in any prosecfdr an offence under this Act or any
other written law.

(4) Any person who willfully fails or refuses tosdiose any information or produce any
account, document or article referred to in subseg2) to any officer of the Commission
authorised under subsection (1) shall be guiltgrobffence and shall, on conviction, be liable
to a fine not exceeding ten thousand naira or farisonment for a term not exceeding two
years or to both.

(5) Any person who discloses any information ordoies any account or document or article
to an authorised officer of the Commission whethehimself or through any agent shall not,
on account of such disclosure or production, bbldido any prosecution, except for an
offence under section 41 (1) of this Act, or foy arffence under or by virtue of any Law, or
to any proceeding or claim by any person undewyoritbue of any law, contract, agreement or
arrangement, or otherwise.

Section 45 of the Corrupt Practices and Other Relatd Offences Act 2000

45. Seizure of movable property in bank.

(1) Where the Chairman of the Commission is satisfin information given to him by an
officer of the Commission that any movable propeitgluding any monetary instrument or
any accretion thereto which is the subject-matteamy investigation under this Act or
evidence in relation to the Commission of suchruféeis the possession, custody or control of
a bank or financial institution, he may, notwithetang any other written law or rule of law to
the contrary by order direct the bank or finanaratitution not to part with, deal in, or
otherwise dispose of such property or any parethfauntil the order is revoked or varied.

(2) No bank, agent or employee of a bank shall @oant of such compliance, be liable to
any prosecution or to any civil proceeding or cldignany person under or by virtue of any
law, contract, agreement, or arrangement, or ofiserw

(3) Any person who fails to comply with an ordertbé Chairman of the Commission under
sub-section (1) shall be guilty of an offence ahdllson conviction be liable to a fine not
exceeding two times the amount which was paid mabntravention of the Chairman's order
or fifty thousand naira, whichever is the higherd &o imprisonment for a term not exceeding
two (2) years.

(4) The subject-matter of an offence under this écevidence of the commission of such
offence shall be liable to seizure and the seighedl be effected-
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(a) by the issuance of a Notice of Seizure signethb Chairman of the Commission or any
other person authorised by him setting out thettenparticulars of the immovable property
which is to be seized in so far as such particideeswithin his knowledge, and prohibiting all
dealings in such immovable property; and

(b) by publishing a copy of such Notice in two npaygers circulating in Nigeria which shall
be in the English Language; and

(c) by serving a copy of such Notice on the offioéithe Ministry of Lands of the Area in
which the immovable property is situate.

(5) The Officer responsible for land matter refdrte in subsection (4) (c) shall immediately
upon being served with a Notice of Seizure unddéiseation (1) endorse the terms of the
notice of seizure on the document of title in resd the immovable property in the Register
at his Office.

Section 13 of the Money Laundering (Prohibition) At of 2011 (As Amended)

"13. (1) The Commission, Agency, Central Bank ofi@tia or other regulatory authorities
pursuant to an order of the Federal High Court inbth upon anex-parte application
supported by a sworn declaration made by the Claaraf the Commission or an authorized
officer of the Central Bank of Nigerian or otheguéatory authorities justifying the request,
may in order to identify and locate proceeds, pridg® objects or other things related to the
commission of an offence under this Act, the Ecoicoamd Financial Crimes Commission
(Establishment) Act or any other law-

(a) Place any bank account or any other accountpamble to a bank account under
surveillance;

(b) Obtain access to any suspected computer system;

(c) Obtain communication of any authentic instrumenprivate contract, together with all
bank, financial and commercial records, when tle@at, telephone line or computer system
is used by any person suspected of taking parttmaresaction involving the proceeds, of a
financial or other crime.

(2) The Agency may exercise the powers conferretéuaubsection (1) of this section where
it relates to identifying or locating propertieshjects or proceeds of narcotic drugs or
psychotropic substances.

(3) In exercising the power conferred under sulizeq?) of this section, the Agency shall
promptly make a report to the Commission

(4) Banking secrecy or preservation of customerfidentiality shall not be invoked as a
ground for objecting to the measures set out irsection (1) and (2) of this section or for
refusing to be a witness to facts likely to comgéitan offence under this Act, the Economic
and Financial Crimes Commission (Establishment,) Bct or any other Law."

Sections 34 (Freezing order on bank or other finanal institutions: cited under UNCAC
article 31(2) above) and 3®f the EFCC Act

38: Power to receive information without hindrance

(1) The Commission shall seek and receive inforomatfrom any person, authority,
corporation or company without let or hindranceréspect of offences it is empowered to
enforce under this Act.

(2) A person who —

(a) willfully obstructs the Commission or any autzed officer of the Commission in
exercise of any of the powers conferred on the Cission by this Act; or

(b) fails to comply with any lawful enquiry or reiggments made by any authorized officer in
accordance with the provision of this Act,

commits an offence under this Act and is liableconviction to imprisonment for a term not
exceeding five years or to a fine of twenty thowksaaira or to both such imprisonment and
fine.
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393. Nigeria provided the following examples of casesehthe above provision has been

applied

ICPC:
Examples and statistics where bank records have dmmessed without hindrance:

() FRN vs John Eddie ManasaCharge no. FRN/ic/2010

(i)  Federal Polytechnic, Kaduna

(i)  Federal Polytechnic, Mubi, Adamawa State

(iv)  Auchi Polytechnic, Edo State

(v) Kankaru Local Government Area

(vi) Engr. Victor Nnamdi Igboanugo

(vii) Dr. Henry Aloh (Ebonyi State Commissioner for He#th) & Sam Agbo of
Intercontinental Bank Plc., Abakaliki, Ebonyi State

(viii) A former caretaker chairman of Orire Local Government, Ikoyi-lle, Oyo
State

(ix) Mr. Michael Tyonongu Kohol

(x)  Sir (barr.) Chief Godwin C. Agbo

(xi)  Alhaji Ibrahim Idris, immediate past Governor of Ko gi State

(xii) Mr. Isaiah Eme Ben Iroha of Nipp, Abuja

(xiii) A multi-purpose co-operative society

EFCC

From inception in 2003, bank records have alwagnlacessed without hindrance.
Examples:

FRN V Chidi Adabanya & Others

FRN V Francis Akingbola & Others

FRN V James Onanefe Ibori & Others

FRN V Tafa Adebayo Balogun & Others

FRN V Kenny Martins & Others

394. Please refer to the previously cited cases.

(b)

Observations on the implementation of the artile

395. Nigeria has adopted relevant measures to implethenparagraph under review and

case examples were provided where bank and finaresards were provided without
hindrance.

Article 31 Freezing, seizure and confiscation

Paragraph 8

(@)

8. States Parties may consider the possibilityegfuiring that an offender demonstrate the
lawful origin of such alleged proceeds of crimeather property liable to confiscation, to the
extent that such a requirement is consistent vhiehfindamental principles of their domestic law
and with the nature of judicial and other proceagtin

Summary of information relevant to reviewing the implementation of the article
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396. Nigeria cited the following measures.

Sections 44(2) and 44(3) of the Corrupt Practicesd Other Related Offences Act 2000
"(2) Where the Chairman of the Commission has masle grounds to believe that any
Public Officer who has been served with the writtestice referred to in sub-section (1)
owns, possesses, controls or holds any intereahynproperty which is excessive, having
regard to his present or past emoluments and ladr selevant circumstances, the Chairman
may by written direction require him to furnishtatement on oath or affirmation explaining
how he was able to own, possess, control or hoith ®xcess and if he fails to explain
satisfactorily such excess, he shall be presumédye used his office to corruptly enrich or
gratify himself and charged accordingly.

(3) Every person to whom a notice or directioneistdy the Chairman under this section
shall state the truth and disclose all informatidrich is within his knowledge, or which is
available to him, or which is capable of being ai#d by him."

Sections 7(1) and 20 of the Economic and Financi@rimes (Establishment) Act 2004
(EFCC Act)

"7: (1) The Commission has power to —

(a) cause investigations to be conducted as to hehetny person, corporate body or
organization has committed any offence under thisok other law relating to economic and
financial crimes

(b) cause investigations to be conducted into tpgrties of any person if it appears to the
commission that the person’s lifestyle and extdnthe properties are not justified by his
source of income;"

"20: Forfeiture after conviction in certain cases.

(1) A person convicted of an offence under this gt@ll forfeit to the Federal Government -
(a) all the assets and properties which may otheesubject of an interim order of the Court
after an attachment by the Commission as spediiisdction 26 of this Act;

(b) any asset or property confiscated, or derivednfany proceeds, the person obtained
directly or indirectly, as a result of such offeaceot already disclosed in the Assets
Declaration Form specified in Form A of the Schedtd this Act or not falling under
paragraph (a) of this subsection;

(c) any of the person’s property or instrumentditused in any manner to commit or to
facilitate the commission of such offence not alsedisclosed in the Declaration of Assets
Form or not falling under paragraph (a) of thissadtion.

(2) The Court in imposing a sentence on any persmher this section, shall order, in
addition to any other sentence imposed pursuafetdion 11 of this Act, that the person
forfeit to the Federal Government all propertiesadied in subsection (1) of this section.

(3) In this section, “proceeds” means any propdgsived or obtained, directly, through the
commission of an offence under this Act.

397. Nigeria provided the following example of a caseevehan offender has been required

(b)

to prove the lawful origin of an asset:

Chairman Economic and Financial Crimes Commission VSamuel Omomehin
FHC/KD/CS/1 10/10. The Offender was required toegppan court and prove that the
attached assets, which were suspected to be psoadedrime, were legitimately
acquired. He failed to appear, and the assets emreequently forfeited to the Federal
Government of Nigeria.

Observations on the implementation of the artile
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398. Nigeria has adopted measures consistent with thegpon under review.

Article 31 Freezing, seizure and confiscation

Paragraph 9

9. The provisions of this article shall not be smstrued as to prejudice the rights of bona
fide third parties.

(@) Summary of information relevant to reviewing the implementation of the article

399. Nigeria cited the following measures.

Section 47(1)(b) of the Corrupt Practices and OtheRelated Offences Act 2000

47. Forfeiture of property upon prosecution foroéfience.

(1) In any prosecution for an offence under thid, Abe court shall make an order for the
forfeiture of any property which is proved to be tbubject-matter of the offence or to have
been used in the commission of the offence where-

(a) the offence is proved against the accused; or

(b) the offence is not proved against the accusiethle court is satisfied:

(i) that the accused is not the true and lawful emaf such property; and

(i) that no other person is entitled to the prépers a purchaser in good faith for valuable
consideration.

400. Nigeria provided the following example of a caseevéhconfiscation has taken place
and the court took cognizance of third party rights

FRN Vs Bayo Lawal, FHC/IKJ/CS/175/2011 The property involved was real estate.
Only the unexpired interest of the suspect in ttoperty was eventually forfeited.

(b) Observations on the implementation of the artie

401. The current legislation does not set out modalitetating to freezing having regard to
the rights of third persons who may have grievandéswever, the provisions on
forfeiture take into account third party interesiigeria is encouraged to clarify the
legislation in this respect.

(c) Challenges related to article 31

402. Nigeria has identified the following challenges asslues in fully implementing the
article under review:

Inter-agency coordination

Inadequacy of existing normative measures (corntritulaws, regulations, etc. )

Limited capacity

Competing priorities

Limited resources for implementation.

aorwnhE

(d)  Technical assistance needs related to articld 3

Page 121 of 217



403. Nigeria has indicated that the following forms of technieakistance, if available,
would assist it in better implementing the artigteder review:
1. Summary of good practices/lessons learned
2. Development of an action plan for implementation
3. Model legislation

404. Nigeria has received the previous forms of tecHrasaistance from:
1. United States Embassy
2. UNODC/EU

405. Nigeria indicated that the extension or expansibrsuxh assistance would help it
more fully implement the article under review.

Article 32 Protection of withesses, experts and viens

1. Each State Party shall take appropriate measimesccordance with its domestic legal
system and within its means to provide effectivetgaotion from potential retaliation or
intimidation for witnesses and experts who givdirremny concerning offences established in
accordance with this Convention and, as appropri&be their relatives and other persons close
to them.

2. The measures envisaged in paragraph 1 of thislarmay include, inter alia, without
prejudice to the rights of the defendant, includihg right to due process:

(a) Establishing procedures for the physical prditat of such persons, such as, to the
extent necessary and feasible, relocating thempanthitting, where appropriate, non-disclosure
or limitations on the disclosure of information @amning the identity and whereabouts of such
persons;

(b) Providing evidentiary rules to permit witness@sd experts to give testimony in a
manner that ensures the safety of such personk, asipermitting testimony to be given through
the use of communications technology such as wdether adequate means.

3. States Parties shall consider entering into agnents or arrangements with other States
for the relocation of persons referred to in paragh 1 of this article.

4. The provisions of this article shall also appyvictims insofar as they are witnesses.
5. Each State Party shall, subject to its domelstie, enable the views and concerns of

victims to be presented and considered at appro@riiages of criminal proceedings against
offenders in a manner not prejudicial to the righf¢he defence.

(@) Summary of information relevant to reviewing he implementation of the article

406. Nigeria indicated that it has partially implementhi article of the Convention.

407. Nigeria indicated that the Federal Ministry of Jessthas been developing a bill for the
protection of witnesses. A Witness Protection BiD12 is currently pending before the
National Assembly. It is expected to be passedlawoin the next two years.

408. In order to (fully) implement the provision undeview, Nigeria indicated that the
following steps or measures are needed:

1.Enactment into law of the draft legislation pendibgfore the National
Assembly within the next year;
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2. Setting up structures for implementation within trext two years.

409. Nigeria further indicated that it has not impleneshtsubparagraph 2(b) of the
Convention and that such evidentiary protectiomsrat provided for under the Evidence
Act, 2011.

410. No relocation agreements or arrangements with @hees are in place.

411. Nigeria indicated that it has not implemented suagaaphs 4 and 5 of the article of the
Convention relating to the protection of victims.

(b) Observations on the implementation of the artie

412. Based on information provided by Nigeria, and asiftéd with the authorities during
the country visit, there is no substantive witngssection law in Nigeria and there are no
relevant measures in the Criminal Code, Penal Godthe Criminal Procedure Law.
However, a Witness Protection bill is pending beftine National Assembly. It was
explained that the bill, which was presented a€aecutive Bill, contains elements of
witness and whistleblower protection.

413. The bill is designed “to ensure that due adminigtnain criminal and related
proceedings is not prejudiced by the unwillingneksiitnesses to give evidence for fear
of violence, serious injury, death ...; and provideframework for giving special
protection, on behalf of the State, to personsasspssion of important information and
who are facing potential risk of intimidation dwe their cooperation with prosecution,
investigation, inquiry or tribunal”. It would estéh a witness protection agency and
witness protection programme, which could providethbphysical and evidentiary
protections in due circumstances to protect thetgaind welfare of withesses at risk.

414. It was explained that under the current framewtir&, legal basis for video testimony in
appropriate cases was being tested in the couven) ¢he limited budgets of the agencies
to compel witnesses especially from remote locatimnappear in court. It was explained
that foreign witness testimony had been admissibtae Nigerian courts in one terrorism
case, where judges deviated from the normal evi@lgrstandards due to risks of reprisal
and security concerns.

415. Another case example was referred to where 24-kecurity had to be provided to a
witness by the Nigerian authorities. As noted urldBICAC article 25 above, the risk of
physical attacks, threats and intimidation of inigggors, prosecutors and judicial officers
is a challenge and the absence of relevant protectvas noted.

416. The reviewers welcome the swift adoption of then&fds Protection bill, although they
note that the bill dates from 2012. It is recomnezhthat Nigeria ensure as a matter of
priority the full implementation of the article aedtablish necessary measures to provide
for the protection of witnesses, experts and vist(as well as law enforcement officials),
including as appropriate their physical protection related evidentiary rules, in line with
the Convention, and to consider entering into &ioo agreements with other States. It is
noted that the Witness Protection bill would allthe Witness Protection Agency to enter
into such agreements.
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(c) Challenges related to article 32

417. Nigeria has identified the following challenges asslues in fully implementing the
article under review:

Inter-agency coordination

Inadequacy of existing normative measures (corntritulaws, regulations, etc. )

Limited capacity

Competing priorities

Limited resources for implementation

Specificities in its legal system

Limited awareness of state-of-the-art programmelspaactices for witness and expert

protection.

NogokrwhE

(d) Technical assistance needs related to articl@ 3

418. Nigeria has indicated that the following forms of technieakistance, if available,
would assist it in better implementing the artigheder review:
1. Summary of good practices/lessons learned
2. Development of an action plan for implementation
3. Model legislation
4. Capacity-building programmes for authorities resole for establishing and
managing witness and expert protection programmes
On-site assistance by a relevant expert
Capacity-building programmes for authorities resplole for establishing and
managing witness, expert and victim protection prognes.

o g

419. Nigeria has received the previous forms of tecHrasaistance from:
1. UNODC/EU

420. Nigeria indicated that the extension or expansibrsuxh assistance would help it
more fully implement the article under review.
Article 33 Protection of reporting persons

Each State Party shall consider incorporating int® domestic legal system appropriate
measures to provide protection against any unjestifreatment for any person who reports in
good faith and on reasonable grounds to the cormpetethorities any facts concerning offences
established in accordance with this Convention.

(@) Summary of information relevant to reviewing the implementation of the article
421. Nigeria indicated that it has partially implementkd article.

422. Nigeria explained that a Witness Protection Bilj12 is pending in the National
Assembly and is expected to be enacted into lalvamext two years.

(b) Observations on the implementation of the artie

423. Nigeria has not established measures on the pimteaf whistleblowers, although it
has reportedly considered establishing such piotexin the pending Witness Protection
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Bill, dating from 2012. As noted above, the bill wih establish a withness protection
agency and witness protection programme to probecsafety and welfare of witnesses at
risk. While the definition of “witness” under thdlbs focused on witnesses, their family
members and associates, it also includes a pemdunhas “witnessed or has information
about the commission of an offence or other wromgloand has given, is giving, or
agreed to give, evidence on behalf of the State’h@arings or proceedings before
relevant investigating authorities; who has otheseadgreed to give evidence “in relation
to the commission or possible commission of annzi#g; or who has made a statement to
a law enforcement agency in Nigeria; as well as@®e who may, for any other reason,
require protection or other assistance under the Ac

424. 1t was further noted during the country visit thia¢ agencies need a dedicated budget
for the protection of whistleblowers, which wouldver expenses associated with their
protection. A case example of reprisal was refetoeidvolving the attempted killing of a
whistleblower, where the ICPC took proactive acttontransfer the person from his
position in a local government agency to the Corsiarsfor protection. Two other cases
of whistleblower retaliation were referred to wherersons were dismissed from their
civil service jobs for reporting corruption and ti@&PC to action to remedy the problem
by coming down on the agencies.

425. Regarding the reporting modalities, it was expldintbat anonymous reporting is
possible under Section 64 of the ICPC Act, and ttretEFCC also draws on social media
and operates a toll-free hotline to receive conmpdai

426. It is recommended that Nigeria consider establghaievant protections in line with
the article under review and dedicate the necessssgurces for its implementation,
including by clarifying the protections for whidbtlewers in its pending legislation.

(c) Challenges related to article 33

427. Nigeria has identified the following challenges asslues in fully implementing the
article under review:
1. Inter-agency coordination
2. Specificities in its legal system
3. Limited awareness of state-of-the-art systems aogrammes to protect reporting
persons
4. Limited capacity (e.g. Human/technological/insibuatother)
5. Limited resources for implementation (e.g. Humanafficial/other).

(d)  Technical assistance needs related to articl&3

428. Nigeria has indicated that the following forms of technieakistance, if available,
would assist it in better implementing the artigheder review:
1. Summary of good practices/lessons learned
2. Capacity- building programmes for authorities resgplole for establishing and
managing protection programmes for reporting pesson
3. Development of an action plan for implementation
4. On-site assistance by a relevant expert.

429. Nigeria has received the previous forms of tecHrasaistance from:
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1. UNODC/EU

430.

Nigeria indicated that the extension or expansibrsuxh assistance would help it

more fully implement the article under review.

Article 34 Consequences of acts of corruption

(@)

431.

With due regard to the rights of third parties aaed in good faith, each State Party shall
take measures, in accordance with the fundamermiatiples of its domestic law, to address
consequences of corruption. In this context, St®&dies may consider corruption a relevant
factor in legal proceedings to annul or rescindantract, withdraw a concession or other similar
instrument or take any other remedial action.

Summary of information relevant to reviewing the implementation of the article

Nigeria indicated that it has partly implemente tprovision of the Convention and

cited the following measure.

Section 53 of the Public Procurement Act 2007

"(1) The Bureau may review and recommend for irigagibn by any relevant authority any
matter related to the conduct of procurement pmioggs by a procuring entity, or the
conclusion or operation of a procurement contrfittdonsiders that a criminal investigation
is necessary or desirable to prevent or detechixagention of this act.

(2) The relevant authority may in the course oestigation:

(a) require an officer, employee or agent of thecpring entity or bidder, supplier.
Contractor, or consultant to produce any booksyris; accounts or documents;

(b) search premises for any books, records, aceasrdocuments;

(c) examine and make extracts from and copies okfiaecords, accounts or documents of
any procuring entity, bidder, supplier, contracioconsultant;

(d) remove books, records, accounts or documentSeoprocuring entity, bidder, supplier,
contractor or consultant for as long as may be sssrg to examine them or make extracts
from or copies of them but the investigator shaleg detailed receipt for the books, records,
accounts or documents removed;

(e) require an officer, employee or agent of thecprement entity or bidder, supplier, or
contractor or consultant:

(i) to explain an entry in the books, records, acts or documents;

(i) to provide the investigator with informatiororcerning the management or activities of
the procurement entity or bidders as may be redédpnaquired;

(f) explain an entry in the books, records, accewntdocuments; and

(g9) provide the investigator with information conueg the management or activities of the
procurement entity or bidders as may be reasomallyired.

(3) The Bureau may, pursuant to the advice of tieeyring entity, results of its review of a
procurement or report of investigation by a relévgovernment agency issue a variation
order requiring a contractor at his own expensepair, replace, or to do anything in his or
her contract left undone or found to have beenethut with inferior or defective materials
or with less skill and expertise than required iy ¢ontract of award.

(4) The Bureau shall, if satisfied that there hagrba contravention of this Act or any
regulations in relation to procurement proceediogprocurement contracts, take action to
rectify the contravention which action shall inatudnullification of the procurement
proceedings; Cancellation of the procurement coptrRatification of anything done in
relation to the proceedings; or a declaration @test with any relevant provisions of this
act.

(5) On completion of the investigation, the relevanthority shall if an offence is disclosed,

Page 126 of 217



take all necessary steps to commence prosecutich igiorm, the Bureau and the
procurement entity accordingly, but where no ofteiscdisclosed, the file shall be closed and
the Bureau and procuring entity shall be duly infed."

432. Also under the Nigerian case law from applicatidncommon law principles, fraud
vitiates a contract. Many instances of corruptibnpt all, involve fraud.

433. Nigeria mentioned the following steps that domestiother authorities would need
to take to ensure the implementation of the prowisinder review:

1. Amendment of the enabling law of key anti-corruptagencies such as the ICPC and
EFCC to include a provision that a breach of thizses will vitiate contractual
arrangements related thereto in transactions.

2. Incorporating anti-corruption clauses in all cootteal and concession documents.
(b) Observations on the implementation of the artie

434. Nigeria indicated that bona fide third parties wkiand to be prejudiced by the
cancellation of a contract can sue the contragianty for losses sustained. The interest of
the third party cannot be used as a ground toineigié a contract that was founded on a
fraudulent or illegal procurement process.

435. The cited measure seems to be limited to irredgidarin the procurement process or
violations of the Procurement Act (see Section P3(#ligeria explained that more
generally under the common law contracts can beediaa if based on corruption.

436. Nigeria is encouraged to strengthen measures tesslddonsequences of corruption,
including through amendment of the enabling lawkey anti-corruption agencies and
incorporating anti-corruption clauses in contrataral concession documents.

(c) Challenges related to article 34

437. Nigeria has identified the following challenges asslues in fully implementing the
article under review:
1. Limited capacity
2. Limited resources for implementation
3. Specificities in its legal system.

(d) Technical assistance needs related to articlé 3
438. Nigeria has indicated that the following forms of technieakistance, if available,
would assist it in better implementing the artigheder review:

1. Summary of good practices/lessons learned
2. Development of an action plan for implementation.

Article 35 Compensation for damage

Each State Party shall take such measures as mapebessary, in accordance with
principles of its domestic law, to ensure that tgior persons who have suffered damage as a
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result of an act of corruption have the right tatiete legal proceedings against those responsible
for that damage in order to obtain compensation.

(@) Summary of information relevant to reviewing the implementation of the article
439. Nigeria indicated that it has not implemented ghisvision of the Convention.

440. Nigeria explained that the Criminal Justice Admiirison Act of Lagos State has a
provision for compensation of victims, but thisoisly applicable for cases prosecuted in
Lagos State.

441. The Criminal Justice Administration Bill pendingfbee the National Assembly has a
provision for compensation of victims and will hageneral application within the
country. The bill is expected to be enacted intoWathin the next two years

(b) Observations on the implementation of the artie

442. Nigeria explained that the Administration of CrirainJustice Bill has a provision to
enable victims to initiate legal proceedings to amibtcompensation. The reviewers
welcome the swift adoption of the Bill and recommhahat Nigeria take measures to
address the compensation of persons or entitieshahe suffered damages.

(c) Challenges related to article 35

443. Nigeria has identified the following challenges asslues in fully implementing the
article under review:
1. Inter-agency coordination
2. Limited capacity
3. Limited resources for implementation
4. Specificities in its legal system

(d) Technical assistance needs related to articlé 3

444. Nigeria has indicated that the following forms of techniealsistance, if available,
would assist it in better implementing the artigheder review:
1. Summary of good practices/lessons learned.

445. Nigeria has received the previous forms of techrasaistance from:
1. UNODC/EU.

446. Nigeria indicated that the extension or expansibrsuxh assistance would help it
more fully implement the article under review.

Article 36 Specialized authorities

Each State Party shall, in accordance with the imental principles of its legal system,
ensure the existence of a body or bodies or perspasialized in combating corruption through
law enforcement. Such body or bodies or personk lsearanted the necessary independence, in
accordance with the fundamental principles of thgal system of the State Party, to be able to
carry out their functions effectively and withoutyaundue influence. Such persons or staff of such
body or bodies should have the appropriate trairémgl resources to carry out their tasks.
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(@) Summary of information relevant to reviewing the implementation of the article
447. Nigeria indicated that it partly implemented this@de of the Convention.

448. Section 3 of the Corrupt Practices and Other Rel@&ences Act 2000 grants the
ICPC legal independence as well as security ofreefr the chairman and members of
the commission.

Section 3 of the Corrupt Practices and Other Relat Offences Act 2000

"3. Establishment of the Independent Corrupt PeastCommission, etc.

(1) There is hereby established a Commission tknloevn as the Independent Corrupt Practices
and Other Related Offences Commission (hereinafténis Act referred to as "the Commission").
(2) The Commission shall be a body corporate wetpgetual succession and a common seal and
may sue and be sued in its corporate name.

(3) The Commission shall consist of a chairman @velve (12) other members, two of whom
shall come from each of the six geo-political zenes

(a) a retired Police Officer not below the rankCafmmissioner of Police;

(b) a legal practitioner with at least 10 yearstjoadl experience;

(c) a retired Judge of a superior court of record,;

(d) a retired Public Servant not below the rank @firector;

(e) a woman;

(f) a youth not being less than 21 or more thany8@rs of age at the time of his or her
appointment; and

(g) a chartered accountant.

(4) The Chairman shall be a person who has held qualified to hold office as a Judge of a
superior court of record in Nigeria.

(5) Remuneration for members of the Commissionl dieldetermined by the National Revenue
Mobilisation, Allocation and Fiscal Commission.

(6) The Chairman and members of the Commission sttadl be persons of proven integrity shall
be appointed by the President, upon confirmatiorthieySenate and shall not begin to discharge
the duties of their offices untill they have Deelditheir assets and liabilities as prescribed én th
Constitution of the Federal Republic of Nigeria.

(7) The Chairman shall hold office for a periodfaie (5) years and may be reappointed for
another five(5) years but shall not be eligible feappointment thereafter; and the other members
of the Commission shall hold office for a periodfofir (4) years and may be reappointed for
another term of four (4) years but shall not bgikle for reappointment thereafter.

(8) Notwithstanding the provisions of section 3 ¢7)this Act, the Chairman or any member of
the Commission may at any time be removed fronothee by the President acting on an address
supported by two-thirds (2/3) majority of the Senptaying that he be removed for inability to
discharge the functions of his office (whetheriagdrom infirmity of mind or body or any other
cause) or for misconduct.

(9) The Chairman or any member of the Commissioy magign his appointment by notice in
writing under his hand addressed to the Presidemttlee Chairman or that member shall on the
date of the receipt of the notice of resignationthg President cease to be a member of the
Commission.

(10) The Chairman and members of the Commissiol $lwéd office on such terms and
conditions as may be specified in their instrumaitappointment, and in the exercise of their
functions, they shall not be subject to any oth#harity excepts as provided by the Act,
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(11) The tenure of office and conditions of sernat¢he staff of the Commission shall, subject to
the provisions of this Act, be determined by then@assion.

(12) The Commission shall have power to appoirdmis and exercise disciplinary control over
its staff and for this purpose shall prescribeis rules.

(13) The Commission shall have power to appoinsigiete and deploy such number and
category of staff and officers which, in the opmiof the Commission, shall be required to assist
it in the discharge of all or any of its functiosmsd shall have powers to pay persons so employed
such remuneration (including allowances) as iscsoedance with section 3 (12) of this Act.

(14) The Commission shall in the discharge of utsctions under this Act, not be subject to the
direction or control of any other person or auttyoti

Economic and Financial Crimes Commission (Establighent) Act 2004

2. Composition of the Commission.

(1) The Commission shall consist of the followingmbers —

(a) a chairman, who shall -

(i) be the Chief Executive and Accounting Officétlee Commission.

(i) be a serving or retired member of any governtrgecurity or law enforcement agency not
below the rank of Assistant Commissioner of Poticequivalent; and

(iif) Possess not less than 15 years cognate expmeri

(b) the Governor of the Central Bank or his repnéstieve; and

(c) a representative each of the following FedBtialstries

(i) Foreign Affairs,

(i) Finance,

(iii) Justice,

(d) the Chairman National Drug Law Enforcement Agear his representative;

(e) the Director General of —

(i) the National Intelligence Agency,

(if) the Department of State Security Servicesisirépresentative;

(f) the Registrar-General of the Corporate Afffieammission or his Representative;

(g) the Director-General, Securities and Exchange@ission or his representative;

(h) the Managing- Director, Nigeria- Deposit Ingura Corporation or his representative

(i) the Commissioner for Insurance or his represtare;

(j) the Postmaster-General of the Nigerian Postali€es or his representative;

(k) the Chairman, Nigerian Communications Commisgiohis representative;

() the Comptroller-General, Nigeria Customs Segsior his representative;

(m) the Comptroller-General Nigeria Immigration Bees or his representative;

(n) a Inspector General of Police or his repredimata

(o) four eminent Nigerians with cognate experieiiteany of the following, that is finance,
banking or accounting; and

(p) the Secretary to the commission who shall benttad of administration

(2) The members of the Commission, other than th&r@an and the Secretary shall be part time
members.

(3) The Chairman and members of the Commissionratfen ex-officio members shall be
appointed by the President and appointment shalbgect to the confirmation of the Senate.

3. Tenure of Office.

(1) The Chairman and members of the Commissionrdtien ex-officio members shall hold
office for a period of four years and may be reeapied for a further term of four years and no
more.
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(2) A member of the Commission may at any time draaved by the President for inability to
discharge the functions of his office (whetheriagdrom infirmity of mind or body or any other
cause) or for misconduct or if the President igsBat that it is not in the interest of the
Commission or the interest of the public that themher should continue in office.

(3) A member of the Commission may resign his mesibp by notice in writing addressed to
the President and that member shall, on the dateeafeceipt of the notice by the President, cease
to be member.

449. Section 153 of the 1999 Constitution establishes @ode of Conduct Bureau and
Tribunal.

Section 153 of the 1999 Constitution

"Establishment of certain Federal Executive Bodies

153. (1) There shall be established for the Fenber#éte following bodies, namely:
(a) Code of Conduct Bureau;

(b) Council of State;

(c) Federal Character Commission;

(d) Federal Civil Service Commission;

(e) Federal Judicial Service Commission;

(f) Independent National Electoral Commission;

(g) National Defence Council,

(h) National Economic Council,

(i) National Judicial Council;

() National Population Commission;

(k) National Security Council;

() Nigeria Police Council;

(m) Police Service Commission; and

(n) Revenue Mobilisation Allocation and Fiscal Corssion.

(2) The composition and powers of each body estaddi by subsection (1) of this section are as
contained in Part 1 of the Third Schedule to thes&itution.”

Part 1 of the Third Schedule to the Constitution

A — Code of Conduct Bureau

1. The Code of Conduct Bureau shall comprise theviing members:

(a) a Chairman; and

(b) nine other members, each of whom, at the tifnappointment, shall not be less than fifty
years of age and subject to the provisions of @edtb7 of this Constitution shall vacate his office
on attaining the age of seventy years.

2. The Bureau shall establish such offices in esiate of the Federation as it may require for the
discharge of its functions under this Constitution.

3. The Bureau shall have power to:

(a) receive declarations by public officers maddarrparagraph 12 of Part | of the Fifth Schedule
to this Constitution;

(b) examine the declarations in accordance withrélggiirements of the Code of Conduct or any
law;

(c) retain custody of such declarations and makenthvailable for inspection by any citizen of
Nigeria on such terms and conditions as the Naltihssembly may prescribe;

(d) ensure compliance with and, where appropratfrce the provisions of the Code of Conduct
of any law relating thereto;

(e) receive complaints about non-compliance withbmach of the provisions of the Code of
Conduct or any law in relation thereto, investigite complaint and, where appropriate, refer
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such matters to the Code of Conduct Tribunal;

(f) appoint, promote, dismiss and exercise disegsly control over the staff of the Codes of
Conduct Bureau in accordance with the provisionarofct of the National Assembly enacted in
that behalf; and

(g) carry out such other functions as may be coefeupon it by the National Assembly.4. The
terms and conditions of service of the staff of @ee of Conduct Bureau shall be the same as
those provided for public officers in the civil sie of the Federation.

4. The terms and conditions of service of the stafthe Code of Conduct Bureau shall be the
same as those provided for public officers in fivé service of the Federation.

450. Nigeria explained that the independence of the I@R€the Code of Conduct Bureau
(CCB) are guaranteed by statute and the Constitutgspectively.

451. The anti-corruption bodies have a full complemehtsaff and budget to ensure
specialized training for the staff. The anti-cotrap agencies get regular budgetary
appropriations from the National Assembly.

452. Nigeria provided the following statistics on stai#conded to the EFCC from other
agencies or institutions.

Total number of seconded staff: 35%

* From the Nigerian Police: 35% (679 policemen);

* From other institutions: 1% (2 officers from Nigami Deposit Insurance Corporation);
» 8 officers from the Federal Ministry of Trade am¢éstment.

453. To ensure the implementation of the provision un@stiew, Nigeria indicated that
there is need to amend the enabling laws of soimer @nti-corruption agencies, i.e. the
EFCC and the Bureau of Public Procurement, to peovior such independence and
security of tenure.

454. The legal provisions relating to the Nigerian FiciahIntelligence Unit (NFIU) are set
out in Section 1 (2) of the Economic and Finan€ldmes Commission (Establishment)
Act (EFCC Act) and the EFCC Board Resolution ofude] 2004 (a copy of which was
provided to the reviewers during the country visithe NFIU is an administrative type
FIU that became operational in January 2005. PatdoaParagraph 1 of the EFCC Board
Resolution, the main function of the NFIU is to ek®, analyze and disseminate
Suspicious Transaction Reports (STRs) related tdANMT activities in Nigeria. As such,
NFIU is the central authority with the mandate &xraive, analyze and disseminate
information on STRs as required by the FATF. Nigevas delisted by the FATF from its
list of high-risk jurisdictions in October 2013, tbrecent developments in the country
(essentially related to the operational independearidhe FIU) have raised concerns, also
from the Egmont group. FATF is therefore monitoridgvelopments and maintaining
active engagement with the Nigerian authorities.

455. Nigeria has also established a Special Control Wgainst Money Laundering
(SCUML)® charged with the responsibility of monitoring, smysing and regulating the
activities of designated non-financial institutiof®NFIs) in line with the Money

? http://www.scuml.org
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Laundering (Prohibition) Act 2011 and the Prevemtad Terrorism Act 2011. SCUML
collects CTRs from covered institutions and forveatitem to the NFIU.

(b) Observations on the implementation of the artie

456. Nigeria indicated that Section 3 of the Corruptd@ces and Other Related Offences
Act, 2000 confirms the independence of the ICPG §gecifically Section 3(10) and
(14). Appointment of the Chairman and members ef I®PC is by the President, upon
confirmation by the Senate under Section 3(6),r@ntbval for misconduct or inability to
discharge the functions of office is by the Presidacting on an address supported by
two-thirds majority of the Senate, under Sectio8)3By law, the ICPC may establish
branch offices in each of the 36 States of the Fedid® and the Federal Capital Territory,
Abuja (Section 7(2) of the ICPC Act). However, iasvexplained that due to funding
constraints the ICPC has offices in 13 States ansix “dual zones” that cover several
regions. It was explained that the staff of the @3kas recently increased from 535 to 830
at the time of the country visit. It was explairtédt the ICPC has three broad mandates:
1) systems audits (approx. 50 percent of opergtid)senforcement, 3) prevention and
education.

457. The independence of the EFCC is not establishedsirenabling statute. While
appointment of the Chairman and members of the ERC®y the President upon
confirmation by the Senate under Section 2(3),révewers note that removal is by the
President alone with no confirmation or action bg Senate (as required under the ICPC
Act). Notably, grounds for removal include not omfiysconduct or inability to discharge
the functions of office (as under the ICPC Act) biso “if the President is satisfied that it
is not in the interest of the Commission or theerest of the public that the member
should continue in office” (Section 3(2)). The mwers expressed concern at this broad
provision and note the acknowledgement by Nigdrat there is a need to amend the
enabling law of the EFCC to enhance its indepergleN@eria indicated that there have
been proposals for an amendment of the EFCC Aenhsure a more secured tenure for
the Chairman by providing for his removal from offito be confirmed by the two-third
majority of the Senate instead of the Presidemigéria.

458. It is recommended that Nigeria strengthen the iaddpnce of the EFCC, by
amending the EFCC Act to ensure a more securededauthe Chairman, including the
process and grounds for removal (currently on dmti®y the President alone in the
interest of the public or the Commission).

459. The observations regarding the EFCC’s independexise apply to the Nigerian
Financial Intelligence Unit as, pursuant to Sectib{2)(c) of the EFCC Act, the
Commission “is the designated Financial Intelligerdnit (FIU) in Nigeria, which is
charged with the responsibility of co-ordinating tharious institutions involved in the
fight against money laundering and enforcementllofaas dealing with economic and
financial crimes in Nigeria”. The NFIU’s operatidnadependence is based on the EFCC
Board Resolution of June, 2004. However, it is dateat the NFIU is housed within
EFCC and derives its budget from EFCC’s budgethogations on a quarterly basis. The
reviewers note that similar observations have baised by the Egmont group and FATF.

460. The NFIU has a staff of 62 at the time of revievimeTmonthly newsletters of the
NFIU are published regularly, but lack statistiegarding the number of STRs or CTRs
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collected or analyzed, or the number of casesregfeto law enforcement agencies for
further investigation or prosecution. It was expé by NFIU officials during the country
visit that the Unit had sufficient resources torgaput its functions effectively. It is
recommended that Nigeria strengthen the indepemrdand operations of the NFIU,
including regular collection and availability ofasistics regarding the number of STRs or
CTRs collected or analyzed, and the number of castsred to law enforcement
agencies for further investigation or prosecution.

461. As described under UNCAC article 30(3), the ICP@ #&me EFCC prosecute cases
without reference to the Attorney-General, accagdim their establishment statutes. The
level of oversight by the Attorney-General of tredEration is limited to policy issues.

462. Both agencies are housed in the Executive and trgeoerally to Parliament. It was
explained that the agencies operate autonomoustly thare is no control by the
President’s Office as a result of this arrangemEnt. example, the son of a previous
Director of Public Prosecutions had been investigdty the EFCC while his father was
still in office.

463. Regarding the Code of Conduct Bureau (CCB), Nigeaafirmed that the CCB has
law enforcement powers, which are exercised thrahghCode of Conduct Tribunal, a
special court established for the purpose of enfigrthe Code of Conduct and Tribunal
Act. Regarding the independence of the CCB, it eigdained that the Attorney-General
provides legal advisers to the Bureau but doesmeifere in or scrutinize its operations,
investigations or prosecutions of asset declaratiamd violations of the Code.
Appointment of the Chairman and other 9 membeth®{CCB is by the President subject
to confirmation of the Senate (Section 1(3), CCBTRM)e Chairman and members of the
CCBT may not be removed from office or appointmieynthe President except upon an
address supported by two-thirds majority of eacluddoof the National Assembly based
on inability to discharge the functions of officefor misconduct or contravention of the
Code (Section 22(3), CCBTA). Reference is made he tunctions, mandate and
independence of the CCB as described under arfiSlesd 30(3) above.

464. Nigeria reported that the ICPC and EFCC get regolaigetary appropriations from
the National Assembly that allow them to provideaplized training for staff. It was
explained during the country visit that the EFCGldpet for 2013 was 10 billion Naira,
while the ICPC budget was 4.4 billion Naira. It wasplained that the additional
resources for EFCC were necessary due to the hogymme of financial transactions
handled by the agency and required manpower. Duhegvisit, the Chairmen of the
ICPC and EFCC expressed a need for additional ressuor the operations of both
Commissions determined as a percentage of the nadtibudget. Specifically, the
Chairman of the EFCC indicated a need to strengtheranti-corruption institutions in
Nigeria and the Chairman of the ICPC expressednter for a comprehensive needs
assessment of all anti-corruption institutions tarkvout a regular funding pattern for the
country. The reviewers welcome such a needs assassithey note that human and
material resources across the enforcement ageacteraining opportunities may not be
evenly distributed. More resources may be requitedtrengthen the capacity of the
agencies to handle large and complex cases, dndltbtheir specialized skills.

465. It is recommended that Nigeria strengthen availadgd®urces, within existing means,
for specialized anti-corruption institutions to aout their functions effectively in line
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with article 36, including human and material reses and the development of
specialized skills. The reviewers welcome a comgmselve needs assessment of all anti-
corruption agencies

466. Nigeria indicated that the police have the tradislorole of investigating all forms of
crimes, including corruption and money launderimgyirtue of the Police Act. Following
the establishment of specialized agencies like IGR€CEFCC to investigate such crimes,
the Police have in practice left the investigatminthese offences to the specialized
agencies. There is, however, no law that prevdrggolice from investigating them. To
the contrary, Section 69 of the Corrupt Practiced @ther Related Offences Act, 2000
provides for the dual investigative mandate:

“Nothing contained in this Act shall derogate frahe powers of a police officer to
investigate any offence under this Act, or to poose any person in respect of any such
offence provided that the police shall bring to #tiention of the Commission every case
of bribery, corruption or fraud being investigat@dprosecuted by them after the coming
into force of this Act.”

467. The EFCC is the central coordinating agency in theestigation of money
laundering. However, the Nigerian Police Force #redNational Drug Law Enforcement
Agency (NDLEA) have powers to investigate moneyntdring offences to a lesser
extent.

468. The above institutional framework creates a venf risk of overlap and duplication
of efforts in the absence of coordinated coopemnatiechanisms. This was confirmed
during the country visit, as inter-agency coordmatwas not perceived to be effective
across all institutions. More information in thesarof national coordination is provided
under article 38 below. The observations and recenttations made there are referred to.

469. The EFCC operates a specialized training unit thatleveloping as a center of
learning for other agencies in the West Africa oegiThe establishment and operation of
this training academy was positively noted by #naawers (see article 48 below).

(c) Successes and good practices

470. Based on discussions during the country visit iersgad that there is a significant
backlog of corruption cases in the courts. This wasfirmed by a judge who hears
corruption cases during the visit. It was explaitieat a practice direction for judges was
issued in February 2014 by the Chief Judge of tigh HCourt of Abuja (copies were
provided to the reviewers). The purpose of the @ioa is to establish a system of case
management that would contribute to eliminatingaglelin the adjudication of corruption
cases. The rules under the practice corruption dvauihimize the time spent at trials
dealing with interlocutory orders by requiring tisaich orders to be heard together. They
further provide that the possibility of settlemerdsexplored before the parties go to
hearing, and give further directions regardingdahailability of withnesses in cases brought
by the EFCC and the ICPC. The reviewers positinelie the introduction of the practice
direction as a procedural step towards minimiziatags in the adjudication of corruption
cases.

(d) Challenges related to article 36
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471.

Nigeria has identified the following challenges assues in fully implementing the

article under review:

1.
2.
3.

(€)
472.

Inter-agency coordination

Limited capacity

Limited resources for implementation.
Technical assistance needs related to articlé 3

Nigeria has indicated that the following forms of technieakistance, if available,

would assist it in better implementing the artigheder review:
1. Summary of good practices/lessons learned
2. Development of an action plan for implementation.

Article 37 Cooperation with law enforcement authorties

(@)
473.

474.

1. Each State Party shall take appropriate meastwesncourage persons who participate
or who have participated in the commission of aferofe established in accordance with this
Convention to supply information useful to competerthorities for investigative and evidentiary
purposes and to provide factual, specific help émpetent authorities that may contribute to
depriving offenders of the proceeds of crime anétmvering such proceeds.

2. Each State Party shall consider providing foe thossibility, in appropriate cases, of
mitigating punishment of an accused person who igesv substantial cooperation in the
investigation or prosecution of an offence estdialésin accordance with this Convention.

3. Each State Party shall consider providing foe tpossibility, in accordance with
fundamental principles of its domestic law, of giag immunity from prosecution to a person
who provides substantial cooperation in the inygzgtibn or prosecution of an offence established
in accordance with this Convention.

4. Protection of such persons shall be, mutatisamdis, as provided for in article 32 of this
Convention.

5. Where a person referred to in paragraph 1 of thiticle located in one State Party can
provide substantial cooperation to the competerthauities of another State Party, the States
Parties concerned may consider entering into agesgmor arrangements, in accordance with
their domestic law, concerning the potential praxisby the other State Party of the treatment set
forth in paragraphs 2 and 3 of this article.

Summary of information relevant to reviewing the implementation of the article
Nigeria indicated that it has partly implementeid hrovision of the Convention.
Nigeria cited the following measures.

Section 14(2) of the EFCC Act 2004

"Subject to the provision of Section 174 of the &dntion of the Federal Republic of Nigeria
1999 [which relates to the power of the Attorney-Geneodlthe Federation to institute,
continue or discontinue criminal proceedings agaiagy persons in any court of lawjhe
Commission may compound any offence punishable rutinike Act by accepting such sums of
money as it thinks fit, not exceeding the amounthaf maximum fine to which that person
would have been liable if he had been convictetthaif offence.”
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Section 39 of the EFCC Act 2004

39: Protecting informants and information, etc &edhalty for false information

(1) Officers of the Commission cannot be competledlisclose the source of information or
identity of their informants except by the ordettod court

(2) Any person who makes or causes any other peosorake to an officer of the Commission
or to any other Public Officer, in the course of #xercise by such Public officer of the duties
of his office, any statement which to the knowleddehe person making the statement, or
causing the statement to be made

(a) is false, or intended to mislead or is untruanly material particular; or

(b) is not consistent with any other statement iptesly made by such person to any other
person having authority or power under any lawelteive, or require to be made such other
statement notwithstanding that the person makiegsthtement is not under any legal or other
obligation to tell the truth, shall be guilty of affence and shall on conviction be liable to a
fine not exceeding one hundred thousand naira imnposonment for a term not exceeding two
(2) years or to both such fine and imprisonment.

(c) Where any person who has made a statement tifiaer of the Commission or to the
Attorney-General, in the course of such officer Aitorney-General exercising any power
conferred by this Act, subsequently thereto makes ather statement to any person having
authority or power under any law to receive or fegio be made such other statement
regardless of whether or not the person makingtiement is under a legal or other obligation
to tell the truth, he shall, if such other statetrisrinconsistent with any statement previously
made to an officer of the Commission or such ofhalic Officer, be guilty of an offence and
shall on conviction be liable to a fine not exceedien thousand Naira or to an imprisonment
for a term not exceeding two years or both.

(d) For the purpose of sub-section (1) and (2), stajfement made in the course of any legal
proceedings before any court, whether civil or anah or any statement made by any person in
the course of any disciplinary proceedings, whethsh legal proceedings or disciplinary
proceedings are against the person making thensateor against any other person, shall be
deemed to be a statement made to a person havimgrigyior power under the law to receive
the statement so made.

475. Section 64 of the Corrupt Practices and Other Rela&d Offences Act 200@rovides
for partial protection of an informant by seekiogguard his identity. The section states as
follows:

"64. Protection of informers and information.

(1) Subject to subsection (2), where any complaiatie by any officer of the Commission states
that the complaint is made in consequence of irdtion received by the officer making the
complaint, the information referred to in the coiapt and the identity of the person from whom
such information is received shall be secret betvtee officer who made the complaint and the
person who gave the information, and everythingtaioed in such information, identity of the
person who gave the information and all other eirstances relating to the information, including
the place where it was given, shall not be disclasebe ordered or required to be disclosed in
public but only to the trial judge and the defetaeyer in attendance in any civil, criminal or
other proceedings in any court or tribunal.

(2) If any book, paper or other document, or argual or sound recording, or other matter or
material which is given in evidence or liable tospection in any civil, criminal or other
proceedings in any court, or other authority asraferred to in subsection (1) contains any entry
other matter in which any person who gave the méiron is named or described or shown, or
which might lead to his discovery, the court befat@ch the proceedings are held shall cause all
such parts thereof or passages therein to be dedceam view or to be obliterated or otherwise
removed so far as is necessary to protect sucbmpé&em discovery-

(3) Any person who gives the information referrednt subsection (1) knowing the information to
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be false shall be guilty of an offence and shaltonviction be liable to imprisonment for a term
not exceeding ten years, and shall also be liable tine not exceeding one hundred thousand
naira;

Provided that Sub-sections (1) and (2) shall nplyafp any investigation or prosecution for any
offence arising from any breach of the provisiohth® sub-section.”

476. Nigeria provided the following examples of implerteion:

FRN v Chief Diepreye Solomon Peter Alamieyeseigha &thers,
Dhc/1/328c/2005.

FRN v Tafa Adebayo Balogun & Others Fhc/ abj/cr/14/05.
FRN v Cecilia lbru, Fhc/l/cs/297¢/09.

477. Nigeria indicated that, except as provided aboere is no legal framework that will
enable the granting of immunity from prosecution.

478. Nigeria indicated that it has not implemented peapg 4 of this article of the
Convention.

479. Nigeria has not entered into agreements or arraagEmon the relocation of
cooperating defendants.

480. Nigeria indicated that in order to (fully) implentetihe provision under review, the
Criminal Justice Administration Bill would need tbe enacted into law and the
consequent framework for plea bargaining adopted.

(b) Observations on the implementation of the artie

481. Nigeria confirmed that the power of the Attorneyr@mal under Section 174 of the
Constitution could be exercised in a manner to take account the cooperation of a
defendant in deciding whether to institute, corgiou discontinue criminal proceedings.

482. A cooperative defendant who played a minor rol¢him commission of the offence is
used as a prosecution witness. He is thereforpnosecuted. Accomplice witnesses exist.
Nigeria indicated that witnesses are determinednduhe investigation. Therefore, any
person whose testimony will be material to the sastul prosecution of the case can be
used as a witness for the prosecution and canftieree regarded as a crown witness.

483. Nigeria confirmed that although Section 14(2) oé tEFCC Act 2004 allows the
Commission to settle a charge without enteringraviion based only on the payment of
compensation by a defendant, other factors likdipufiterest, magnitude of the offence,
and cooperation of a defendant are also considBefgrence is made to the observations
and recommendations under article 30(3) of the Ention above.

484. Nigeria has adopted limited provisions to proteébimants and information, including
protections of their identity and measures on pl@ayaining. Prosecutorial discretion can
be exercised to take into account the cooperati@e@ised persons. It was explained that
the cooperation of a defendant could serve as matiitg factor taken into account at
sentencing within judicial discretion and applyingse law principles. The reviewers
welcome the swift adoption of the bill that wouldore specifically regulate the
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cooperation and immunity of participating offendeasd address the possibility of
mitigated punishment, within existing sentencingqgples, in line with UNCAC article
37.

(©)
485.

Challenges related to article 37

Nigeria has identified the following challenges assues in fully implementing the

article under review:

1

2.
3.
4.

(d)
486.

Inter-agency co-ordination

Limited capacity

Limited resources for implementation
Specificities in its legal system

Technical assistance needs related to articlé 3

Nigeria has indicated that the following forms of technieakistance, if available,

would assist it in better implementing the artigheder review:

1.
2.
3.

487.
1.

488.

Summary of good practices/lessons learned
Development of an action plan for implementation
Model agreement/arrangement.

Nigeria has received the previous forms of techrasaistance from:
UNODC/EU

Nigeria indicated that the extension or expansibrsuzh assistance would help it

more fully implement the article under review.

Article 38 Cooperation between national authorities

(@)
489.

Each State Party shall take such measures as magdessary to encourage, in accordance
with its domestic law, cooperation between, ondhe hand, its public authorities, as well as its
public officials, and, on the other hand, its autties responsible for investigating and
prosecuting criminal offences. Such cooperation melde:

(a) Informing the latter authorities, on their ownitiative, where there are reasonable
grounds to believe that any of the offences esfa#xdi in accordance with articles 15, 21 and 23
of this Convention has been committed; or

(b) Providing, upon request, to the latter authiestall necessary information.

Summary of information relevant to reviewing the implementation of the article

Nigeria considered that it partly implemented tisvision of the Convention and cited

the following measures.

Section 23 of the Corrupt Practices and Other Relatd Offences Act 2000

"23. Duty to report bribery transactions.

(1) Any Public officer to whom any gratification ggven, promised, or offered, in contravention of
any provision of this Act shall report such giftomise or offer together with the name, if known,
of the person who gave, promised or offered suelifgation to him to the nearest officer of the
Commission or Police Officer.
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(2) Any person from whom any gratification has beaticited or obtained, or from whom an
attempt has been made to obtain such gratificationpntravention of any provision of this Act,
shall, at the earliest opportunity thereafter, regach soliciting or obtaining, or attempt to dbta
the gratification together with the name, if knowen,a true and full description of the person who
solicited, or obtained, or attempted to obtain ghatification from him, to the nearest officer or
officer of the Commission or a Police Officer.

(3) Any person who fails, without reasonable ex¢ctiseeomply with subsections (1) and (2) shall
be guilty of an offence and shall on conviction llzdble to a fine not exceeding one hundred
thousand naira or to imprisonment for a term noteexling two years or to both fine and
imprisonment.”

Section 38(1) of the EFCC Act 2004
"38: (1) The Commission shall seek and receivermédion from any person, authority, corporation or
company without let or hindrance in respect of nffes it is empowered to enforce under this Act.”

490. Nigeria reported that the anti-corruption agen¢{@sde of Conduct Bureau, ICPC and
EFCC) receive petitions from members of the puldame of whom are public officials.
See article 39(2) of the Convention for statistingeports received from the public.

491. The Nigerian FIU also collaborates with other dépants, like the Nigeria Customs
Service to counter trade-based money launderingllegal cash movements.

(b) Observations on the implementation of the artile

492. Nigeria has established provisions to require pudlificials and members of the public
to report corruption-related incidents to the Cossmn and the police. Limited
provisions in relation to the EFCC also exist, aligeria provided statistics on corruption
allegations received by the agencies. There wasvidence that Nigeria provides any
incentives or protections to reporting personsaatuty of cooperation by the agencies
with law enforcement. Nigeria has partially implertez the article.

493. Regarding inter-agency coordination, as noted uadéle 36 above, the institutional
framework in Nigeria creates a very real risk oedap and duplication of efforts in the
absence of coordinated cooperation mechanisms.wWdssconfirmed during the country
visit, as inter-agency coordination was not peregito be effective across all institutions.

494. During the country visit it was explained that mégency coordination is addressed at
two levels: through Heads of agencies’ meetings tandugh trainings across agencies
and operational synergies. By way of example, Nagerauthorities mentioned the
following activities:

« Joint training hosted by the EFCC Academy involvatgff from the ICPC, EFCC,
CCB and DLEA, including weapons training with théitary;

* Joint investigations between ICPC, EFCC and thacgolas well as other
institutions and support from the police in invgations, especially in the regions;

» Cross-checking complaints with other anti-corruptimdies to avoid duplication
of investigations;

e Trainings conducted by ICPC as part of corruptisk assessments of government
departments;

* Inter-agency task team comprising 21 agencies et regularly to discuss
policy issues, including the development of theamal anti-corruption strategy
for Nigeria as well as the self-assessment fokdNEAC review;
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» Secondment of officers from the police and custtorthe EFCC.

495. While noting the constructive interagency relatioNgeria is encouraged to continue
to enhance inter-institutional cooperation at a&Vels and to strengthen coordinated
cooperation mechanisms to address the risk of ayenhd duplication of efforts.

(c) Challenges related to article 38

496. Nigeria has identified the following challenges asslues in fully implementing the
article under review:
1. Inter-agency coordination
2. Limited capacity
3. Limited resources for implementation

(d) Technical assistance needs related to articl&3

497. Nigeria has indicated that the following forms of technieakistance, if available,
would assist it in better implementing the artigheder review:
1. Summary of good practices/lessons learned
2. Development of an action plan for implementation.

498. Nigeria has received the previous forms of tecHrasaistance from:
1. United States Embassy
2. UNODC/EU
3. UK DfID.

499. Nigeria indicated that the extension or expansibrsuxh assistance would help it
more fully implement the article under review.

Article 39 Cooperation between national authoritiesand the private sector

Paragraph 1

1. Each State Party shall take such measures as lpeayjecessary to encourage, in
accordance with its domestic law, cooperation betweational investigating and prosecuting
authorities and entities of the private sectorparticular financial institutions, relating to mats
involving the commission of offences establishextoordance with this Convention.

(@) Summary of information relevant to reviewing the implementation of the article
500. Nigeria cited the following measures.

Section 38(1) of the EFCC Act 2004

"38: (1) The Commission shall seek and receiverimédgion from any person, authority,
corporation or company without let or hindrancedspect of offences it is empowered to
enforce under this Act."

Section 21 of the Money Laundering (Prohibition) At 2011 (As Amended)

"For the purpose of this Act, the Director of Intigation or an officer of the Ministry,
Commission, or Agency duly authorized in that bEmady demand, obtain and inspect the
books and records of the Financial Institution oesignated Non-Financial Institution to
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confirm compliance with the provision of this Act."

501. Nigeria provided the following examples of implertegion:
1. Submitting of Currency Transaction Reports (CTR®) &uspicious Transaction
Reports (STRS) by financial institutions to the &ign Financial Intelligence Unit.
2. Submitting of records of financial transactions DBesignated Non-Financial
Institutions (DNFIS) to the Special Control Unit &gst Money Laundering
(SCUML).
3. Implementation of Know Your Customer (KYC) and Knoviour Customer’s
Business (KYCB) by financial institutions.
Joint trainings and workshops by the EFCC and Hihinstitutions.
Interactions between the Securities and Exchanganiission (SEC) and capital
market operators.
6. The Nigerian FIU also provides AML compliance andrporate governance
training to financial and private sector institut$o

ok

502. Nigeria provided the following data on implementati

No. of DNFIS reqistered: 137,000.

No. of Currency Declaration Forms (CDFs) receivednf Nigerian Customs Service
2010: 4,255,492,938
2011: 6,670,322,640
2012: 9,926,739,648

503. Nigeria provided the following information on re¢erases in which entities of the
private sector have collaborated with national stigating or prosecuting authorities:

1. Corruption risk assessment project in the pecta (2013): Here, anti-corruption
agencies (ICPC, BPP and TUGAR) collaborated wittities in the private sector
to conduct a corruption risk assessment.

2. The Nigerian Extractive Industries Transparemaiiative (NEITI) audits the
extractive sector in collaboration with entitiesrkiag in the private sector.

3. Sensitization of financial and DNFIs on theidigations under the anti- money
laundering legislation through seminars, workshamsyferences, electronic and
print media.

4. Ensuring that financial institutions and DNF&ply with anti-money laundering
guidelines.

(b) Observations on the implementation of the artile

504. Cooperation with the private sector is mainly tlglowversight by the NFIU, EFCC,
SCUML and other regulating agencies, including Alkining and other sensitization by
these institutions. Audits and corruption risk asseents in targeted sectors have been
conducted. Nigeria is encouraged to continue itspecation with the private sector,
including in raising awareness and strengtheningsmes on corruption prevention.
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Article 39 Cooperation between national authoritiesand the private sector

Paragraph 2
2. Each State Party shall consider encouragingnitdionals and other persons with a

habitual residence in its territory to report to ethnational investigating and prosecuting
authorities the commission of an offence estabdisheccordance with this Convention.

(@) Summary of information relevant to reviewing the implementation of the article
505. Nigeria cited the following measures.

Section 23 of the Corrupt Practices and Other Rel&d Offences Act 2000
(previously cited under UNCAC art. 38(a))

506. Nigeria also referred to the previously cited stats on reports received from the
public.

507. Nigeria provided the following information regardihotlines or other mechanisms for
offences to be reported, and about the numberpoirte received:

ICPC: Number of reports received from the publi@l9 (from Inception in 2000
to May 2013)

EFCC: Number of reports received from the publ#&2Z8 (from 2010-2013)

CCB: Number of Petitions received: 501 (from 2002-2).

Anonymous reports received:
ICPC: 47 (as at May 2013)
EFCC: None

(b)  Observations on the implementation of the artile

508. Section 23 of the Corrupt Practices and Other Rel@ffences Act 2000 establishes a
duty on members of the public to reported attempatetd of corruption and establishes
punishment in the form of imprisonment or fines falure to report. Nigeria provided
statistics on corruption allegations received by &igencies. There was no evidence that
Nigeria provides any incentives or protectionsgparting persons.

(c) Challenges related to article 39
509. Nigeria has identified the following challenges asslues in fully implementing the
article under review:
1. Inter-agency coordination
2. Limited capacity
3. Limited resources for implementation.
(d) Technical assistance needs related to articl®3
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510.

Nigeria has indicated that the following forms of technieakistance, if available,

would assist it in better implementing the artigheder review:

1.

2.
3. Capacity-building programmes for authorities resilole for regulating matters

4.

511.

Capacity-building programmes for authorities respolle for the establishment and
management of reporting programmes and mechanisms
Summary of good practices/lessons learned

related to the private sector
Development of an action plan for implementation

Nigeria has received the previous forms of techrasaistance from:

1. UNDP
2.
3. UK DfID.

UNODC/EU

As mentioned under UNCAC article 23, under the NGATproject, UNODC in
collaboration with a number of counterparts has algganized a series of seminars for
compliance officers in financial- and designatedh-financial institutions, in Abuja and
Lagos on the AML/CFT regime and to address topinsbasiness ethics and good
corporate governance.

512.

Nigeria indicated that the extension or expansibrsuxh assistance would help it

more fully implement the article under review.

Article 40 Bank secrecy

(@)
513.

Each State Party shall ensure that, in the casedahestic criminal investigations of
offences established in accordance with this Cotwenthere are appropriate mechanisms
available within its domestic legal system to owveme obstacles that may arise out of the
application of bank secrecy laws.

Summary of information relevant to reviewing the implementation of the article
Nigeria cited the following measures.

Section 34 of the EFCC Act

"34: Freezing order on banks or other financidiiagons

(1) Notwithstanding anything contained in any otBeactment or law, the Chairman of the
Commission or any officer authorized by him maysatisfied that the money in the account
of a person is made through the commission of &noé under this Act or any enactments
specified under section 6 (2) (a)-(f) of this Aapply to the Court ex-parte for power to issue
or instruct a bank examiner or such other apprtpregulatory authority to issue an order as
specified in Form B of the Schedule to this Actd@ssed to the manager of the bank or any
person in control of the financial institution whdhe account is or believed by him to be or
the head office of the bank or other financialitngibn to freeze the account.

(2) The Chairman of the Commission, or any offiegthorized by him may by an order
issued under subsection (1) of this section, aarbysubsequent order, direct the bank or other
financial institution to supply any information apdoduce books and documents relating to
the account and to stop all outward payments, tipasaor transactions (including any bill of
exchange) in respect of the account of the arrgstesbn.

Schedule

(3) The manager or any other person in controheffinancial institution shall take necessary
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steps to comply with the requirements of the omede pursuant to subsection (2) of this
section.

(4) In this section —

a. “bank” has the meaning given to it in the Baakd other Financial Institutions Act 1999 as
amended; 1991 No. 25

b. the reference to an order issued includes aerafe to any order, direction or requirement
addressed to the manager of a bank or any otheeotif a bank which directs the manager or
such officer to stop all outward payments, opergtior transactions in respect of any account
with that bank."

Section 13(4) of the Money Laundering (Prohibition)Act of 2011 (As Amended)

"(4) Banking secrecy or preservation of customarfidentiality shall not be invoked as a
ground for objecting to the measures set out irsection (1) and (2) of this section or for
refusing to be a witness to facts likely to comséitan offence under this Act, the Economic
and Financial Crimes Commission (Establishment,) Bct or any other Law."

Section 43 of the Corrupt Practices and Other Rela&d Offences Act 200Qcited under
UNCAC art. 31 above).

514. Please refer to the previously stated examplesiplementation.

(b)

Observations on the implementation of the artile

515. It was explained during the country visit that #@PC and EFCC obtain bank and

financial records by issuing orders pursuant tar teeabling laws and do not require a
court warrant. In most cases, they reported recgivhaximum cooperation from the

concerned financial institutions and that only irfieav cases where banks are remotely
located or recently reorganized have there beeaysein obtaining the requested

information. The existence of the NFIU was alsocdégd as facilitating access to

financial information by the anti-corruption bodies

Article 41 Criminal record

(@)

Each State Party may adopt such legislative or otheasures as may be necessary to take
into consideration, under such terms as and for plepose that it deems appropriate, any
previous conviction in another State of an allegetender for the purpose of using such
information in criminal proceedings relating to arffence established in accordance with this
Convention.

Summary of information relevant to reviewing the implementation of the article

516. Nigeria cited the following measures.

Sections 248 and 249 of the Evidence Act, 2011

"Part XIII - Evidence of Previous Conviction

248. (1) Where it is necessary to prove a convictd a criminal offence. The same may be
proved

(a) by the production of a certificate of convicticontaining the substance and effect of the
conviction only, purporting to be signed by theisagr or other officer of the court in whose
custody is the record such of the said conviction;

(b) if the conviction was before a customary coBst.a similar certificate signed by the clerk of
court or scribe of the court in whose custody ésrcord of the said such conviction; or

(c) by a certificate purporting to be signed by Dieector of Prisons or officer in charge of the
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records of a prison in which the prisoner was cwedigiving the offence for which the prisoner
was convicted, the date and the sentence.

(2) If a person alleged to be the person referoeith the certificate denies that he is such person
the certificate shall not be put in evidence untbsscourt is satisfied by the evidence.

That the individual in question and the person réhinghe certificate are the same.

249. (1) A previous conviction in a place outsidigddia may be proved by the production of a
certificate purporting to be given under the hahd police officer in the country where the
conviction was had, containing a copy of the sesder order and the finger prints of the

person or photographs of the finger prints of teespn so convicted, together with evidence

that the finger prints of the person so convictetdthose of the defendant.

(2) A certificate given under subsection (I) ofstsection shall be prima facie evidence of all
facts set out in it. without proof that the offiqaurporting to sign it did in fact sign it and was
empowered to do so."

517. Nigeria indicated that some recent cases whereiquewconviction of the alleged
offender was used are as follows:

EFCC:FRN V Chief James Onanefe Ibori & Others FHC/ASB/1 C/2009.

(b) Observations on the implementation of the artie

518. Nigeria confirmed that the previous certificateconviction, as referenced in Section
248 of the Evidence Act, 2011, could be from aifpreountry.

519. Regarding the cited case, Nigeria explained thatIbbri was convicted in the United
Kingdom and is still serving his sentence there.aAsesult, Nigeria is yet to use the
certificate of foreign conviction in Nigeria.

(c) Challenges related to article 41

520. Nigeria has identified the following challenges asslues in fully implementing the
article under review:
1. Inter-agency coordination
2. Limited capacity
3. Limited resources for implementation
4. Limited or no cooperation from other States.

(d)  Technical assistance needs related to articld 4
521. Nigeria has indicated that the following forms of technieakistance, if available,
would assist it in better implementing the artigheder review:

1. Summary of good practices/lessons learned
2. Development of an action plan for implementation.

Article 42 Jurisdiction
Subparagraph 1 (a)

1. Each State Party shall adopt such measures ag bganecessary to establish its
jurisdiction over the offences established in ademce with this Convention when:
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(a) The offence is committed in the territory cfttBtate Party; or

(@) Summary of information relevant to reviewing the implementation of the article

522. Nigeria indicated that the Nigerian Parliament mspewered constitutionally to make
laws for the Federation of Nigeria. Thus, when #ar@e is committed in the territory of
Nigeria, Nigerian courts have the jurisdiction osach offence.

523. Nigeria cited the following measures.

Section 12(2) of The Criminal Code

12. Where by the provisions of any Federal law dbeng of any act or the making of any
omission is constituted an offence those provisishall apply to every person who is in
Nigeria at the time of his doing the act or makiing omission.

With regard to such offences which are of suchtareahat they comprise several elements, if
any acts or omissions or events actually occurclwhi they all occurred in Nigeria, would
constitute an offence, and any of such acts orsians or events occur in Nigeria, although all
or some of the other acts or omissions or evenishyiif they occurred in Nigeria, would be
elements of the offence occur elsewhere than iefdigthen-

(1) if the act or omission, which in the case ofadience wholly committed in Nigeria would
be the initial element of the offence, occurs igétia, the person who does that act or makes
that omission is guilty of an offence of the sarmaland is liable to the same punishment, as if
all the subsequent elements of the offence hadratin Nigeria; and

(2) if that act or omission occurs elsewhere timeNigeria, and the person who does that act or
makes that omission afterwards comes into Nigégas by such coming into Nigeria guilty of
an offence of the same kind, and is liable to #maes punishment, as if that act or omission had
occurred in Nigeria and he had been in Nigeria wheaocurred.

But in any such case it is a defence to the chiargeove that the accused person did not intend
that the act or omission should have effect in NégeThis section does not extend to a case in
which the only material event that occurs in Nigas the death in Nigeria of a person whose
death is caused by an act, done or omitted to be,dat a place not in Nigeria and at a time
when he was not in Nigeria.

Section 66(1) of the Corrupt Practices and Other Rated Offences Act 2000
(previously cited)

Section 61(3) of the Corrupt Practices and Other Rated Offences Act 2000

(3) The Chief Judge of a State or the Federal @ap#rritory, Abuja shall, by order under his
hand, designate a court or judge or such numbeowts or judges as he shall deem appropriate
to hear and determine all cases of bribery, Coisnptraud or other related offences arising
under this Act or any other laws prohibiting fraludibery or Corruption; a court or judge so
designated shall not, while being so designateal; bedetermine any other cases provided that
all cases of fraud, bribery, or corruption pendimgny court before the coming into effect of
this Act shall continue to be heard and determimethat court.

Section 19 of the EFCC Act 2004

19: (1) The Federal High Court or High Court otate of the Federal Capital Territory has
jurisdiction to try offenders under this Act.

(2) The Court shall have power, notwithstanding thimg to the contrary in any other
enactment,

(a) to impose the penalties provided for in thig. Ac

(b) To ensure that all matters brought before thatcby the Commission against any person,
body or authority shall be conducted with dispatold given accelerated hearing

(c) To adopt all legal measures necessary to auai@cessary delays and abuse in the conduct
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of matters brought by the Commission before itgaiast any person, body or authority.

(3) The Chief Judge of the Federal High Court étigh Court of a State or the High Court of
The Federal Capital Territory Abuja, as the case rha shall by order under his hand,
designate a court or judge he shall deem apprepidahear and determine all cases under this
act or other related offences under this Act.

(4) A court or judge so designated shall give soiters priority over other matter pending
before it.

(5) In any trial for an offence under this act, thet that an accused person is in possession of
pecuniary resources or property for which he carsaitsfactorily account and which is
disproportionate to his known sources of incomethat he had at or about the time of the
alleged offence obtained an accreditation to hisupiary resources or property for which he
cannot satisfactorily account, may be proved amkertainto consideration by the Court as
corroborating the testimony of any witness in tin.t

Sections 15(2) (quoted under UNCAC article 23(2)(cpbove) and 20 of the Money
Laundering (Prohibition) Act 2011 (As Amended)

20. Trial of offences.

(1) The Federal High Court shall have exclusivesjliction to try offences under this Act.

(2) In any trial for an offence under this Act, tlaet that an accused person is in possession of
pecuniary resources or property for which he carsaitsfactorily account and which is
disproportionate to his known sources of incomethat he had at or about the time of the
alleged offence obtained an accretion to his pezymesources of property for which he cannot
satisfactorily account, may be proved and may kertanto consideration by the Federal High
Court as corroborating the testimony of any witriassuch trial.

524. For examples of implementation, Nigeria referredh® general data on investigations
and prosecutions from the EFCC and ICPC, which sti@at the courts have variously
assumed jurisdiction in corruption cases.

(b) Observations on the implementation of the artie

525. Jurisdiction is based on the territoriality prineipas regulated in Section 12(2) of the
Criminal Code, Sections 66(1) and 61(3), ICPC Asection 19 of the EFCC Act;
Sections 15(2) and 20, MLPA, and under generatcppies of common law.

Article 42 Jurisdiction

Subparagraph 1 (b)

1. Each State Party shall adopt such measures ag bganecessary to establish its
jurisdiction over the offences established in ademrce with this Convention when:

(b) The offence is committed on board a vesselishilying the flag of that State Party or
an aircraft that is registered under the laws o&tttfState Party at the time that the offence is
committed.

(@) Summary of information relevant to reviewing the implementation of the article

526. Nigeria indicated that under the international lavhen an offence is committed on
board a vessel that is flying the flag of Nigerraam aircraft that is registered under the
laws of Nigeria, such offence is deemed to havenbsmmmitted in the territory of
Nigeria.
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527. Nigeria cited the following additional measures.

Section 66 [1] of the Criminal Code (cited above)

Section 15(2) of the Money Laundering (Prohibition)Act (MLPA) 2011 (As Amended).

"(2) A person who commits an offence under subsedtl) of this section, shall be subject to
the penalties specified in that subsection notwatiding that the various acts constituting the
offence were committed in different countries agas."

528. Nigeria provided the following examples of implertegion:

(b)

The Philipinos Case Charge No. FHC/B/130C/2008
Federal Republic of Nigeria and

Erwin Antas

Celso T. Bael
Pedro Gementiza
Reagau Colorage
Ronnie Fabricante
Sabastian G. Teodosio
George N. Balore
Roland D. Caro

. Marcelo Galola
10.Perel A. Dosdosir
11.Rechardo Peniano
12. Arjay Alvrez
13.Celso V. Zapanta

vCoNoohrRWNE

The Ghanian Case Charge No. FHC/B/29C/2009.
Federal Republic of Nigeria and

Frank Opoku Anim
Ernest Anim
Wellinton Adoba
Kwesi Eminsang
Seth Kpodisime
Abraham Yaoahiador
Ochuko Omoreode

NogabkwnpE

Observations on the implementation of the artile

529. Nigeria regulates jurisdiction over offences cometitaboard vessels or aircraft by

reference to principles of international law.

Article 42 Jurisdiction

Subparagraph 2 (a)
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2. Subject to article 4 of this Convention, a Stasety may also establish its jurisdiction
over any such offence when:

(a) The offence is committed against a nationdhaf State Party; or

(@) Summary of information relevant to reviewing the implementation of the article

530. Nigeria indicated that generally under the Niger@aminal justice system, criminal
laws cover both nationals and non-nationals in NégeThus, when an offence is
committed it does not matter against whom it is gotted, whether against a foreigner or
a national, the law will be enforced accordingly.

531. In addition the commission of offences against pagson in Nigeria is deemed to be
an offence committed against the State. Therefthre, Nigerian State prosecutes the
offenders in its name. The following provisions egterred to.

Section 12 of the Criminal Code
(previously cited)

Section 66(1) of the Corrupt Practices and Other Rated Offences Act 2000
(previously cited)

Section 15(2) of the Money Laundering (Prohibition)Act 2011 (As Amended)
(previously cited)

Section 7(2) of the EFCC Act 2004
(previously cited)

(b) Observations on the implementation of the artile

532. In the interest of greater legal certainty, Nigenmamy wish to consider adopting
measures to more clearly address the passive ditgqrinciple.

Article 42 Jurisdiction

Subparagraph 2 (b)

2. Subject to article 4 of this Convention, a Stasety may also establish its jurisdiction
over any such offence when:

(b) The offence is committed by a national of ®igte Party or a stateless person who has
his or her habitual residence in its territory; or

(@) Summary of information relevant to reviewing the implementation of the article
533. Nigeria cited the following measures.

Section 66(1) Corrupt Practices and Other Related ffences Act 2000

"66. (1) The provisions of this Act shall, in retat to citizens and persons granted
permanent residence in Nigeria, have effect outagevell as within Nigeria, and when an
offence under this Act is committed in any placésmie Nigeria by any citizen or persons
granted permanent residence in Nigeria, he mayeh# dith in respect of such offence as if
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it was committed at any place within Nigeria."

Section 15(2) of the Money Laundering (Prohibition)Act 2011 (As Amended)

"A person who commits an offence under sub sedtigrof this section, shall be subject to
the penalties specified in that subsection notwatiding that the various acts constituting
the offence were committed in different countrieplaces."

(b) Observations on the implementation of the artile

534. In the interest of greater legal certainty, Nigemamy wish to consider adopting
measures to more clearly address the active pditsopainciple, in particular with
respect to stateless persons resident in Nigeria.

Article 42 Jurisdiction

Subparagraph 2 (c)

2. Subject to article 4 of this Convention, a Stagety may also establish its jurisdiction
over any such offence when:

(c) The offence is one of those established inrdecee with article 23, paragraph 1 (b)
(ii), of this Convention and is committed outsit¥etérritory with a view to the commission of an

offence established in accordance with article g&ragraph 1 (a) (i) or (i) or (b) (i), of this
Convention within its territory; or

(@) Summary of information relevant to reviewing the implementation of the article

535. Nigeria referred to the previously cited Section(2)50f the Money Laundering
(Prohibition) Act 2011 (As Amended).

(b) Observations on the implementation of the artie

536. Nigeria confirmed that Section 18 of the Money Ldemng (Prohibition) Act (As
Amended) covers participatory acts to money launderincluding those committed
outside Nigeria pursuant to Section 15(2).

Article 42 Jurisdiction

Subparagraph 2 (d)

2. Subject to article 4 of this Convention, a Stagety may also establish its jurisdiction
over any such offence when:

(d) The offence is committed against the StateyPart

(@) Summary of information relevant to reviewing the implementation of the article
537. Nigeria cited the following measures.

Section 15(2) of the Money Laundering (Prohibition)Act 2011 (As Amended)(quoted
above)
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Section 390(5) of the Criminal Code

"(5) If the offender is a person employed in thélmuservice and the thing stolen is the
property of the State, or came into the possegsiitime offender by virtue of his employment,
he is liable to imprisonment for seven years."

Section 66(1) of the Corrupt Practices and Other Rated Offences Act 200(previously
cited).

(b) Observations on the implementation of the artie

538. Relevant provisions are found principally in theindnal Code and MLPA. In the
interest of greater legal certainty, Nigeria mayslwio consider adopting measures to
more clearly address the State protection principle

Article 42 Jurisdiction

Paragraph 3

3. For the purposes of article 44 of this Convemtieach State Party shall take such
measures as may be necessary to establish itsdictizn over the offences established in
accordance with this Convention when the allegddnaler is present in its territory and it does
not extradite such person solely on the ground tigadr she is one of its nationals.

(@) Summary of information relevant to reviewing the implementation of the article

539. Nigeria indicated that it extradites its nationals@ccordance with the provisions of the
Extradition Act, which specify that extradition dHae by treaty. However, where some of
the elements of the offence occurred in Nigeria,abuntry will prosecute the offender if
he or she is not extradited on the grounds of natity.

Section 6(c), Extradition Act Cap 125 Lfn 1990
6. Requests for surrender, and powers of AttornegeBal thereon

(c) Except in so far as an extradition agreementoirte between Nigeria and the
requesting country otherwise provides, the Attor@&neral may refuse to make an order
under this section in respect of any fugitive cnatiwho is a citizen of Nigeria.

540. The following are examples of cases where Nigesmdxtradited its nationals:

1. Attorney-General of the Federation v Emmanuel Eklator.

Emmanuel Ekhator was charged on a 16-count chafgenaney laundering,
conspiracy, mail fraud and wire fraud. He was ategp have defrauded over 70 law
firms of US$29 million and then escaped to Nigefiae United States requested his
extradition. The EFCC, through the office of thetodey-General, commenced
extradition proceedings against him. Judgment vediseted on 26 July 2011 by the
Federal High Court, which ordered his extraditiortie United States. He has been
extradited and is facing trial in the United States

2. Attorney-General of the Federation v Rasheed Abayui Yusuf.

The case of Rasheed Abayomi Yusuf involves a 29cobarge of conspiracy, mail
fraud, money laundering and theft from a retirenfantl and aggravated identity theft
involving over US$200 million in the United State&gain, consequent upon the
request of the United States, EFCC, through the&eofbf the Attorney-General,
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commenced extradition proceedings against him. rhedt) was delivered on 30
January 2012, and the court ordered that he badtdd to the United States to face
trial. EFCC has done that.

3. Attorney-General of the Federatioon V Godwin Ezeoca.

This case involves health care fraud and moneydetimg to the tune of US$30
million. Judgment has been delivered, and the stbjas extradited to the United
States pursuant to a judgment of the court.

541. Nigeria indicated that there is no impediment t&raktion solely on the ground that
the offender is a Nigerian national. ExtraditionNigeria is by bilateral treaty or, in the
case of Commonwealth countries, by multilateradtlye

(b) Observations on the implementation of the artie

542. Nigeria has previously refused the extradition ofciazen. The information and
observations under article 44, paragraph 11 assresf to.

Article 42 Jurisdiction

Paragraph 4

4. Each State Party may also take such measuremaasbe necessary to establish its
jurisdiction over the offences established in ademce with this Convention when the alleged
offender is present in its territory and it doeg egtradite him or her.

(@) Summary of information relevant to reviewing the implementation of the article
543. Nigeria cited Section 12(2) of the Criminal Codadted above).
(b) Observations on the implementation of the artie

544. In the interest of greater legal certainty, Nigenmamy wish to consider adopting
measures to more clearly address the provisionrued&w.

Article 42 Jurisdiction

Paragraph 5
5. If a State Party exercising its jurisdiction wngaragraph 1 or 2 of this article has been
notified, or has otherwise learned, that any otBéates Parties are conducting an investigation,
prosecution or judicial proceeding in respect oé t,ame conduct, the competent authorities of

those States Parties shall, as appropriate, consoé another with a view to coordinating their
actions.

(@) Summary of information relevant to reviewing the implementation of the article
545. Nigeria cited Section 6(k) of the EFCC Act 2004.

Section 6(k) of the EFCC Act
"6: The Commission shall be responsible for - ...

Page 153 of 217



(k) dealing with matters connected with the extiiadij deportation and mutual legal or other
assistance between Nigeria and any other countohilmg Economic and Financial Crimes;"

(b) Observations on the implementation of the artile

546. Nigeria provided the following examples where itsha&pontaneously shared
information with other countries.

FRN v. Chimaroke Nnamani. An investigation into theatter which bordered on
corruption and money laundering revealed that sofmghe culprits were in the United
States of America. The EFCC spontaneously sharéormiation with the FBI to
determine their whereabouts.

Emmanuel Ekhator. The EFCC also proactively shamémmation with the USA with
respect to the culprit, who was wanted in the Uhitetates for fraud and money
laundering. He was subsequently extradited to t88.U

Article 42 Jurisdiction

Paragraph 6

6. Without prejudice to norms of general internatib law, this Convention shall not
exclude the exercise of any criminal jurisdictistablished by a State Party in accordance with
its domestic law.

(@) Summary of information relevant to reviewing the implementation of the article

547. Nigeria indicated that all other laws dealing wattiminal jurisdiction, such as the
Criminal Code, Penal Code and the Criminal Procediict are operational in
Nigeria.

548. Nigeria explained that the Nigerian police and otlaav enforcement agencies
prosecute some corruption-related offences usihgrogexisting laws, such as the
Criminal Code and the Penal Code.

(b) Observations on the implementation of the artie

549. Nigeria has adopted measures providing for crimjaasdiction in corruption-related
cases.

(c) Challenges related to article 42

550. Nigeria has identified the following challenges asslues in fully implementing the
article under review:
1. Inadequacy of existing implementing normative nueas (laws, regulations, etc.)
2. Limited resources for implementation (e.g. Humanaficial/other)
3. Competing priorities
4. Inter-agency coordination
5. Limited capacity (e.g. Human/technological/insibuatother)
6. Specificities in its legal system.
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(d) Technical assistance needs related to articl 4

551. Nigeria has indicated that the following forms of technieakistance, if available,
would assist it in better implementing the artigheder review:
1. Summary of good practices/lessons learned
2. Development of an action plan for implementation
3. Capacity-building programmes for investigative,g@oution or judicial authorities on
cross-border cooperation and coordination mechanism

552. Nigeria has received the previous forms of tecHrasaistance from:
1. UNODC/EU
2. UK DdID.

553. Nigeria indicated that the extension or expansibrsuch assistance would help it
more fully implement the article under review.
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Chapter IV. International cooperation

Article 44 Extradition

Introduction

554. The Central Authority Unit for international coopton (both extradition and
mutual legal assistance) in Nigeria is the Attor@sneral of the Federation and
Minister of Justice. The powers of the Attorney-&ehin extradition cases stem from
Section 174(1)(a) of the Constitution, which pr@sdhat the Attorney-General shall
have power to “institute and undertake criminalgeexlings against any person before
any court of law in Nigeria, other than a court-tizdy in respect of any offence
created by or under any Act of the National Assemibl

555. During the country visit, officials in the CentrAuthority Unit provided the
following information on the process and legal feamork for extradition in Nigeria.

556. The legal basis for extradition in Nigeria is thetradition Act, 1990, which
applies to all Commonwealth countries without aostHer specification in the Act
(Section 2, quoted below). In all other cases,aghtion is subject to the existence of
treaties between Nigeria and treaty partner coemtit was explained that extradition
on the basis of multilateral treaties such as tBOWAS Convention on Extradition
and UNCAC is possible although these agreements hat been fully incorporated
into Nigeria’s national legislation.

557. For non-Commonwealth countries, it was explainedt th treaty basis is
always required for extradition, notwithstandingcs®n 1(a) of the Act (quoted
below), which provides that the President may lyeorapply the Act to “any other
country” with which a treaty “or other arrangemei#t'in place. It was explained that
this Section does not permit extradition on theisasf reciprocity or other
arrangements, but that a treaty basis is alwaysrest] Due to the treaty requirement,
there have been no designations of countries bgrmfdthe President. Where a treaty
is in place, it was explained the terms of thetyread the Act are both applied.

558. The relevant provisions are set forth below.

Extradition Act

Application of Act

1. Power to apply Act by order

(a) Where a treaty or other arrangement (in thisrAferred to as an extradition agreement)
has been made by Nigeria with any other countrytlier surrender, by each country to the
other, of persons wanted for prosecution or punésiinthe President may by order published
in the Federal Gazette apply this Act to that count

(b) An order under subsection (a) of this sectiballsrecite or embody the terms of the

extradition agreement, and may apply this Act te dountry in question subject to such
conditions, exceptions and qualifications as magpeified in the order.

(c) While and order under subsection (a) of thidiea is in force in respect of any country,

this Act shall apply to that country subject to revisions of the order and to the terms of
the extradition agreement as recited or embodieckit.
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(d) The power to vary the an order made under stibse(a) of this section shall include
power, where the terms of the relevant extradiigreement have been varied, to amend so
much of the order as recites or embodies thosesteand if an extradition agreement to which
an order relates is determined, or otherwise caadesve effect, the President shall forthwith
revoke the order.

(e) Every order made under subsection (a) of thitia@n, which includes this Act to any
country, shall include a provision inserting in tR&st Schedule of this Act, an entry
consisting of the name of that country and the yeak number of the Legal Notice containing
the order; and where any such order is varied aked, the varying or revoking order shall
include a provision amplifying or deleting the nedet entry in that Schedule, as the case may
require.

(f) An order under this section, applying this Aotany country with which an extradition
agreement is in force on the date on which thisi&\atade, may be made at anytime after that
date, but shall not come into force before the cemzement of this Act.

2. Application to Commonwealth countries
(a) Subject to provisions of this section, this Abgll apply to every separate country within
the Commonwealth.

(d) If it appear to the President that the law @bantry to which this Act applies by virtue of
subsection (a) of this section no longer contaiovigions substantially equivalent to the
provisions of this Act, as it applies to the coiegrwithin the Commonwealth, the President
may by order published in the Federal Gazette tirex this Act shall apply in relation to that
country with such modifications (whether by wayaafdition, alteration or omission) as may
be specified in the order; and where an order utidersubsection is in force with respect to
any country, this Act shall have effect in relationthat country with modifications specified
in the order.

(e) In the case of a country to which this Act &pby virtue of subsection (a) of this section,
that fact shall not prevent an order from being enadder section 1(a) of this Act in respect of
that country if an extradition agreement is madthwhat country, and on the coming into
force of an order under section 1(a) of this Act@spect of such a country, this section shall
cease to apply to that country and any order mantkerusubsection (d) of this section in
respect of that country, shall cease to have effect

559. Nigeria also subscribes to the Commonwealth (Lophd&ctheme on
Extradition, which provides a framework for extri@mh between Commonwealth
countries. Nigerian authorities explained that Exg¢radition Act is applicable to all
Commonwealth countries by virtue of the London Sahewithout a further treaty
basis.

560. The condition that treaties are in place for extraa and the small number of
bilateral treaties was initially noted as a limiatby the reviewers. However, due to the
application of the Act to all 53 Commonwealth coied, the existence of three bilateral
extradition treaties with countries with frequeatjuests (United Kingdom, United States
of America and South Africa), and assurances byNigerian authorities that extradition
could proceed on the basis of UNCAC and the ECOVZASvention (among others), as
well as the London Scheme, the reviewers werefigatithat there currently appears to be
an adequate legal basis for extradition. Nonetbelas described below, they were
informed that Nigeria is currently negotiating trea with three countries with which no
extradition arrangements are in place based orrélggiency of incoming requests. The
review team thus recommends that the Nigerian aitigt® continue their good efforts in
this area and closely monitor the legal framewark, particular the number and
application of its treaties, to ensure there cammto be an adequate legal basis for
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extradition, also with countries outside the Comwmealth region, with the aim to
enhance the effectiveness of extradition mechanidinere was some assurance due to
the fact that extradition requests on the basmufilateral treaties had been received and
were under consideration by the Nigerian authariiethe time of review, as noted under
paragraph 4 of this article below.

561. Nigeria has adopted extradition guidelines, date@ctober 2013, to guide other
countries in making extradition request§uidelines for authorities outside of the
Federal Republic of Nigeria, Federal Ministry ofslice, 1st Edition, 1 October 2003”
These were not available on the website of the r@keiuthority Unif* at the time of
review but copies were provided to the reviewersnguthe visit. The guidelines also
confirm that a bilateral or multilateral legal ingnent is required for the extradition of
any person, notwithstanding reciprocity.

562. The procedure for extradition is summarized in idacB(a) of the Extradition Act and
the Extradition Guidelines (Section 2, pages 6-10).

563. Regarding the date of the Extradition Act, it wasplained that there was a
comprehensive compilation of all laws in 1990. A®sult, all laws were given a number
and the 1990 date was added to the citation. Thasl967 Extradition Act is cited as Cap
125 1990.

Paragraph 1

1. This article shall apply to the offences est&tdid in accordance with this Convention
where the person who is the subject of the redeestxtradition is present in the territory of the
requested State Party, provided that the offencewfoich extradition is sought is punishable
under the domestic law of both the requesting Ratty and the requested State Party.

(@) Summary of information relevant to reviewing the implementation of the article
564. Nigeria cited Section 20 of the Extradition Act CEb Lfn 1990.

Extradition Act

"20. Returnable offences

(1) A fugitive criminal may only be returned foreturnable offence.

(2) For the purposes of this Act, a returnable raféeis an offence however described, which
is punishable by imprisonment for two years oreatgr penalty both in Nigeria as well as the
Commonwealth country seeking his surrender.

(3) Offences described in subsection (2) of thictise are returnable offences
notwithstanding that any such offences are of alguiiscal nature under the laws of the
country seeking the return of the fugitive and ghable as prescribed in subsection (2) of this
section.”

565. Nigeria reported that from 1 January 2012 to 17J2013, 19 requests for extradition
were received (of which 6 related to corruption andney laundering) and 7 of the
incoming requests have been concluded. Out of Zheethaining extradition requests, 11
were still pending at the time of the country vi$io data was available on incoming
requests for 2010 and 2011. Nigerian officials coméd that only one request had been

* http://www.justice.gov.ng/index.php/about-us/9-ategorised/171-the-central-authority-unit
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refused by Nigeria to date, which did not relatedoruption but involved a child adoption
offence under UK law that is not recognized in Nige

566. The list of extradition treaties is noted in th&aduction and under paragraph 6
of the UNCAC atrticle.

(b) Observations on the implementation of the artile

567. The Nigerian authorities indicated that they haxecuted 7 requests for extradition
since 2012. Nigeria explained that the countriemfivhich the requests originated are the
United Kingdom and the United States of Americae Tequests related to criminal
offences of fraud and money laundering.

568. The extradition legislation is subject to the apgtion of dual criminality principles. In
light of the dual criminality requirement, extradit is limited to the extent that not all
offences established under the Convention have tr@mmalized.

569. During the country visit, the reviewers receivegies of Nigeria’'s bilateral extradition
treaties with the United States of America (orijynaigned with the United Kingdom),
dated 22 December 1931, and South Africa, dated.2R0 other bilateral extradition
treaties are in place. The reviewers noted that daminality is required under the
extradition treaty with South Africa, which applits offences punishable under the laws
of both States by deprivation of liberty of morarnhone year or a more severe penalty
(Article 2). However, the treaty with the USA takadist-based approach to extradition
crimes (Article 3), which includes certain typesfigfud and “bribery, defined to be the
offering, giving or receiving of bribes” but notrcoption offences under the Convention.

570. The dual criminality requirement under the ExtraitAct is qualified by a two-year
minimum penalty requirement under the laws of lmmthntries. Please see paragraph 8 of
the article below.

Article 44 Extradition

Paragraph 2

2. Notwithstanding the provisions of paragraph tho$ article, a State Party whose law so
permits may grant the extradition of a person fay af the offences covered by this Convention
that are not punishable under its own domestic law.

(@) Summary of information relevant to reviewing the implementation of the article
571. Nigeria indicated that it has not implemented ghisvision of the Convention.

572. Nigeria indicated that by virtue of the Extraditidwet CAP 125 LFN, extradition to or
from Nigeria is by treaty and for aeturnable offencewhich is defined as an offence
punishable by a term of imprisonment of two yearstmre in both Nigeria and the
requesting country. It is, therefore, not possitdeextradite in the absence of dual
criminality.
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573. Nigeria mentioned the following steps that domestiother authorities would need to
take to ensure the implementation of the provisioder review:

1. Amendment of the Extradition Act to remove thgquirement for dual criminality.
2. Entering into more bilateral and multilateraaties.

(b) Observations on the implementation of the artile

574. It was confirmed during the country visit that dualminality is required under
Nigeria’s Extradition Act and some treaties. Nigehas not implemented this non-
mandatory provision .

575. Nigeria further indicated that the Extradition Astunder review.

Article 44 Extradition

Paragraph 3

3. If the request for extradition includes sevesaparate offences, at least one of which is
extraditable under this article and some of which aot extraditable by reason of their period of
imprisonment but are related to offences estabtistie accordance with this Convention, the
requested State Party may apply this article atspespect of those offences.

(@) Summary of information relevant to reviewing the implementation of the article
576. Nigeria indicated that it has not implemented ghisvision of the Convention.

577. Nigeria indicated that extradition is by treaty aodder very definite conditions
established by law.

(b) Observations on the implementation of the artile

578. The conditions referred to include a two-year mumm penalty requirement for
extradition under the Extradition Act and a onerypanalty requirement under some
bilateral treaties. Please see paragraph 8 ofrtiodeabelow. Nigeria has not implemented
this non-mandatory provision. Accessory extraditroay need to be considered when
updating the Extradition Act.

Article 44 Extradition

Paragraph 4

4. Each of the offences to which this article agxplshall be deemed to be included as an
extraditable offence in any extradition treaty érig between States Parties. States Parties
undertake to include such offences as extraditalffences in every extradition treaty to be
concluded between them. A State Party whose lapesuits, in case it uses this Convention as
the basis for extradition, shall not consider ariyte offences established in accordance with this
Convention to be a political offence.

(@) Summary of information relevant to reviewing the implementation of the article
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579. Nigeria indicated that it has not implemented ghisvision of the Convention.

580. As mentioned above, Nigeria indicated that it makggadition conditional on the
existence of a treaty.

(b) Observations on the implementation of the artie

581. As noted above, not all of Nigeria’s treaties cotrer offences under the Convention.
For example, the treaty with the United States ofefica takes a list-based approach to
extradition crimes (Article 3), which includes @an types of fraud and “bribery, defined
to be the offering, giving or receiving of bribe®ut not all offences under the
Convention. Nigeria is recommended to ensure tHdCRAC offences are extraditable
under its existing and future treaties.

582. During the country visit, officials in the Centilthority Unit confirmed that Nigeria
considers this Convention as the legal basis ftnadiion, although it has not been fully
incorporated into Nigeria's national legislationge the ICPC and EFCC Acts). There has
been no experience in the execution of extraditeguests made on the basis of UNCAC,
although officials reported that one request frova USA made on the basis of UNCAC
and a bilateral treaty was executed. A request ftben Netherlands on the basis of
UNCAC and the United Nations Convention againstn$rational Organized Crime
(UNTOC) was reported to be pending in court attthree of the country visit. As noted
under paragraph 6 below, Nigeria did not notify thated Nations at the time of deposit
of its instrument of ratification that it considetise Convention as the legal basis for
extradition.

583. Regarding the political offence exception, refeeens made to Section 3 of the
Extradition Act (quoted below). The matter is aéstdressed in the Extradition Treaties
with the USA (Article 6) and South Africa (Artic(1)).

Extradition Act

3. Restrictions on surrender of fugitives

(a) A fugitive criminal shall not be surrenderedh& Attorney-General or a court dealing with the
case is satisfied that the offence in respect dthwvhis surrender is sought is an offence of a
political character.

Article 44 Extradition

Paragraph 5
5. If a State Party that makes extradition conditibon the existence of a treaty receives a
request for extradition from another State Partyhwivhich it has no extradition treaty, it may
consider this Convention the legal basis for extiad in respect of any offence to which this
article applies.

(@) Summary of information relevant to reviewing the implementation of the article

584. Nigeria indicated that it makes extradition corafiil on the existence of a treaty.
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585. Nigeria stated that it could consider this Convamtas the legal basis for extradition
in respect to offences to which this article appli@though there has been no experience
in its application.

(b) Observations on the implementation of the artile

586. It was confirmed during the country visit that Nigecould consider the Convention
as the legal basis for extradition, although it hasexecuted any requests on the basis of
UNCAC.

Article 44 Extradition

Paragraph 6
6. A State Party that makes extradition conditiomathe existence of a treaty shall:

(a) At the time of deposit of its instrument ofifiedtion, acceptance or approval of or
accession to this Convention, inform the Secre@eperal of the United Nations whether it will
take this Convention as the legal basis for coopenaon extradition with other States Parties to
this Convention; and

(b) If it does not take this Convention as the ldgesis for cooperation on extradition, seek,

where appropriate, to conclude treaties on extraditwith other States Parties to this Convention
in order to implement this article.

(@) Summary of information relevant to reviewing the implementation of the article

587. Nigeria indicated that it makes extradition corafifil on the existence of a treaty.

588. Nigeria stated that it could consider this Convamtas the legal basis for extradition in
respect to any offence to which this article appleEthough there has been no experience

in its application.

589. Nigeria did not notify the United Nations accordingt the time of deposit of its
instrument of ratification.

590. Nigeria has concluded three bilateral extraditiczaties with the United Kingdom,
United States of America, and South Africa.

591. Nigeria has ratified the ECOWAS Convention on Editian, which is applicable to

Member States in the West African (ECOWAS) regibligeria also has extradition
relations with all 53 Commonwealth countries unitierLondon Scheme.

(b) Observations on the implementation of the artie
592. As noted above, there has been no experience iexdution of extradition requests

made on the basis of UNCAC, although a request fileenNetherlands on the basis of
UNCAC and UNTOC was reported to be pending in catthe time of the country visit.
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593. Nigeria has not made the requisite notificatiorthet time of ratificatioh Nigeria is
encouraged to make the relevant notification to ttheted Nations by sending the
aforementioned information to the Chief, Treaty t®er; Office of Legal Affairs, Room
M-13002, United Nations, 380 Madison Ave, New Yol 10017, and a copy to the
Secretary of the Conference of the States PadidsetUnited Nations Convention against
Corruption, Corruption and Economic Crime Branchjted Nations Office on Drugs and
Crime, Vienna International Centre, P.O. Box 50040Q Vienna, Austria
(uncac.cop@unodc.org).

594. During the country visit, officials from the CerntrAuthority Unit indicated that
Nigeria is currently negotiating three bilateradties with Turkey, Switzerland and Italy
due to a number of requests from those countribsy Turther explained that the three
existing treaty partners were selected based onfrétpiency of requests from those
countries.

595. Although, based on the information provided, paapgr 6(b) is not applicable to
Nigeria since it considers the Convention as thegallebasis for extradition, the
observations and recommendation in the introductmihis article regarding the legal
basis for extradition are referred to.

Article 44 Extradition

Paragraph 7

7. States Parties that do not make extradition @@whl on the existence of a treaty shall
recognize offences to which this article appliegxsisaditable offences between themselves.

(@) Summary of information relevant to reviewing the implementation of the article
596. Nigeria indicated that it has not implemented ghisvision of the Convention.
(b) Observations on the implementation of the artie

597. The provision is considered not applicable sincgeNa stated that it makes extradition
conditional on the existence of a treaty. The olme@ns under paragraph 4 are referred
to.

Article 44 Extradition

Paragraph 8

8. Extradition shall be subject to the condition®pded for by the domestic law of the
requested State Party or by applicable extradittogaties, including, inter alia, conditions in
relation to the minimum penalty requirement forradition and the grounds upon which the
requested State Party may refuse extradition.

(@) Summary of information relevant to reviewing the implementation of the article

® http://treaties.un.org/doc/Treaties/2003/12/200®P82002-0%20PM/Related%20Documents/CN.1259.2004-
Eng.pdf
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598. Nigeria cited the following measures.

Sections 1-3, The Extradition Act CAP 125 LFN

"1. Power to apply Act by order

(a) Where a treaty or other arrangement (in thisr&ferred to as an extradition agreement)
has been made by Nigeria with any other countrytifiersurrender, by each country to
the other, of persons wanted for prosecution otighmnment, the President may by order
published in the Federal Gazette apply this A¢h&t country.

(b) An order under subsection (a) of this sectiballsrecite or embody the terms of the
extradition agreement, and may apply this Act ® tountry in question subject to
such conditions, exceptions and qualifications ag be specified in the order.

(c) While and order under subsection (a) of thistiea is in force in respect of any
country, this Act shall apply to that country sujeo the provisions of the order and
to the terms of the extradition agreement as re@tesmbodied therein.

(d) The power to vary the an order made under stibse(a) of this section shall include
power, where the terms of the relevant extraditigmeement have been varied, to
amend so much of the order as recites or embodas® tterms; and if an extradition
agreement to which an order relates is determioedtherwise ceases to have effect,
the President shall forthwith revoke the order.

(e) Every order made under subsection (a) of thisian, which includes this Act to any
country, shall include a provision inserting in thiest Schedule of this Act, an entry
consisting of the name of that country and the weat number of the Legal Notice
containing the order; and where any such ordemiged or revoked, the varying or
revoking order shall include a provision amplifying deleting the relevant entry in
that Schedule, as the case may require. [Firstdbidle

(f) An order under this section, applying this Aatany country with which an extradition
agreement is in force on the date on which thisid&chade, may be made at anytime
after that date, but shall not come into force betbe commencement of this Act.

2. Application to Commonwealth countries

(a) Subject to provisions of this section, this Abiall apply to every separate country
within the Commonwealth.

(b) For the purposes of this Act, each of the feifey areas shall be treated as constituting
a separate country within the Commonwealth, thab isay- (a) each sovereign and
independent within the Commonwealth together witbhs(if any) of that countrg
dependent territories, as the President may byr grdelished in the Federal Gazette
designate as forming part of that country for theppses of this Ac; and (b) each
country within the Commonwealth which, not beinges@ign and independent, is not
a territory for the time being designated underageaph (a) of this subsection as
forming part of some country for the purposes &f Act.

(c) An order under subsection (b)(a) of this sectiesignating a dependent territory as
forming part of a sovereign and independent coustigll be made if, but only if, that
country has signified to the Federal Governmernt ithdesires that territory to be so
designated for the purposes of this Act.

(d) If it appear to the President that the law abantry to which this Act applies by virtue
of subsection (a) of this section no longer confamvisions substantially equivalent
to the provisions of this Act, as it applies to ttmuntries within the Commonwealth,
the President may by order published in the Fedgaalette direct that this Act shall
apply in relation to that country with such modifions (whether by way of addition,
alteration or omission) as may be specified indider; and where an order under this
subsection is in force with respect to any courttrig Act shall have effect in relation
to that country with modifications specified in thiler.
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(e) In the case of a country to which this Act &plby virtue of subsection (a) of this
section, that fact shall not prevent an order flm@ing made under section 1(a) of this
Act in respect of that country if an extraditionregment is made with that country,
and on the coming into force of an order underi@ect(a) of this Act in respect of
such a country, this section shall cease to agplyat country and any order made
under subsection (d) of this section in respecthat country, shall cease to have
effect.

3. Restrictions on surrender of fugitives

(a) A fugitive criminal shall not be surrenderedh& Attorney-General or a court dealing
with the case is satisfied that the offence in eespf which his surrender is sought is
an offence of a political character.

(b) A fugitive criminal shall not be surrenderedtifippears to the Attorney-General or a
court dealing with the case-

(a) that the request for his surrender; althougipqing to be made in respect of an
extradition crime, was in fact made for the purpob@rosecuting or punishing him
on account of his race, religion, nationality otfitical opinions or was otherwise not
made in good faith or in the interest of justice; o

(b) that, if surrendered, he is likely to be prépad at his trial, or to be punished,
detained or restricted in his personal libertyrésyson of his race, religion, nationality
or political opinions.

(c) A fugitive criminal shall not be surrenderedtie Attorney-General or a court dealing
with the case is satisfied that, by reason of-

(a) the trivial nature of the offence for which Bigrrender is sought; or

(b) the passage of time since the commission obtfence , it would, having regard
to all the circumstances in which the offence wasmitted, be unjust or oppressive,
or be too severe a punishment, to surrender tiemad.

(d) A fugitive criminal shall not be surrenderedtlie Attorney-General or a court dealing
with the case is satisfied that, whether in Nigeri@lsewhere, he-

(a) has been convicted of the offence for whichshisender is sought; or
(b) has been acquitted thereof, and that, in a &afieg within paragraph (a) of this
subsection, he is not unlawfully at large.

(e) A fugitive criminal shall not be surrendereccifminal proceedings are pending against
him in Nigeria for the offence for which his surdem is sought.

(f) A fugitive criminal-

(a) who has been charged with an offence unddath®f Nigeria or any part thereof, not
being the offence for which his surrender is sought

(b) who is serving a sentence imposed in respeampkuch offence by a court in Nigeria,

shall not be surrendered until such a time as Bebkan discharged whether by acquittal
or on the expiration of his sentence, or otherwise.

(9) A fugitive criminal shall not be surrenderedatny country unless the Attorney-General is
satisfied that provision is made by the law of tbatintry, or that special arrangements
have been made, such that, so long as the fugiigenot had a reasonable opportunity
of returning to Nigeria, he will not be detainedtoed in that country for any offence
committed before his surrender other than the dittoa offence which may be proved
by the facts on which the surrender is granted.

(h) A fugitive criminal shall not be surrenderediltine expiration of the period of fifteen
days beginning with the day on which he is commditteprison to await his surrender.

(i) In this section “a court dealing with the case relation to a fugitive criminal means
any magistrate dealing with the fugitigcase in pursuance of section 8 of this Act or
any court before which the fugitive is brought arbyg virtue of an application made
by him or on his behalf for a writ of habeas corpus

Section 20The Extradition Act CAP 125 LFN
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"20. Returnable offences

(1) A fugitive criminal may only be returned foreturnable offence.

(2) For the purposes of this Act, a returnable raféeis an offence however described,
which is punishable by imprisonment for two yearsa@reater penalty both in Nigeria

as well as the Commonwealth country seeking hiesder.

(3) Offences described in subsection (2) of thistiee are returnable offences

notwithstanding that any such offences are of &lgdiscal nature under the laws of the
country seeking the return of the fugitive and phable as prescribed in subsection (2)
of this section.”

599. Nigeria stated the following conditions and groungi®n which extradition requests
may be refused.

By virtue of the law extradition requests may beised under the following
circumstances:

1. Where there is no treaty between Nigeria anddbaesting State party;
2. Where the offence is not a returnable offence.

600. As noted above, Nigeria has refused only one eitimadequest to date, which was not
related to corruption or money laundering.

(b) Observations on the implementation of the artile

601. The dual criminality requirement under the ExtraglitAct is qualified by a two-year
minimum penalty requirement for extradition undee taws of both countries. As noted
under Chapter Il above, this threshold excludestage offences, including some
obstruction of justice-related measures under @fQ Act, which are punishable by one
years’ imprisonment. While the ECOWAS Conventiosoahpplies a two-year term, the
reviewers noted that some of Nigeria’s treatiesasgpa lower penalty requirement.

602. As noted above, the extradition treaty with Southc& applies to offences punishable
under the laws of both States by deprivation oériyp of more than one year or a more
severe penalty (Article 2). However, the treatyhmthe USA takes a list-based approach
to extradition crimes (Article 3), which does naiclude all offences under the
Convention. Other conditions and grounds for rdfasaincluded in the treaties.

603. It is recommended that Nigeria review its ExtrauitiAct and existing treaties and
consider whether there is a need for harmonizationensure all offences under the
Convention are extraditable, including by reasartperiod of imprisonment.

Article 44 Extradition

Paragraph 9

9. States Parties shall, subject to their domektig, endeavour to expedite extradition
procedures and to simplify evidentiary requiremaetating thereto in respect of any offence to
which this article applies.

(@) Summary of information relevant to reviewing the implementation of the article
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604. Nigeria indicated that a central authority unit lieeen established within the federal
Ministry of Justice to expedite action and simpliffocedures under the Extradition Act
CAP 125 LFN.

605. Please refer to the previously stated statistics.
(b) Observations on the implementation of the artie

606. There is no specification in the Extradition Acgaeding the length of time to respond
to extradition requests and there may be concemerding the efficiency of the existing
process.

607. The statistics on extradition show that of 19 inaugrequests since 2012 only 7 had
been completed by Nigeria at the time of reviewthdligh it was explained during the
country visit that extradition cases generally téletween six months to one year to be
completed, the reviewers were not convinced thatdtatistics evidence the expedited
handling of extradition cases in practice.

608. According to Nigeria’s Guidelines on Extraditionirett communication between
central authorities is possible without recoursadifdomatic channels in MLA but not
extradition cases (page 14). The Guidelines inditiaat this procedure is not possible in
extradition cases because most extradition arraegemNigeria is signatory to are
regional or multilateral.

609. However, the reviewers noted that simplified extrad arrangements are available
with Commonwealth countries under the London Scheme

610. Moreover, the reviewers considered the proceducgspfovisional arrest to be
relevant, which allow the Central Authority to regti from a court of competent
jurisdiction for an order of provisional arrest afperson located in Nigeria who has
committed an extraditable offence. The provisioaalest may occur in the case or
urgency or as an emergency measure to arrest anpsogight for extradition before a
formal extradition request is received. It is notedt a request for provisional arrest
generally requires less supporting documentatian formal extradition and hence takes
less time to make. It was explained that in Nigemgguests for provisional arrest must
still be received through regular (ie diplomati¢jaonels, although other countries also
accept transmission via channels like INTERPOL.

Section 8, Extradition Act

8. Power of magistrate to issue provisional warrant

(a) A provisional warrant for the arrest of a fixgtcriminal, whether accused of or unlawfully at
large after conviction of an extradition offenceayrbe issued by a magistrate without any order
of the Attorney-General under section 6 of this,Aicsuch information and evidence is produced
as would, in the opinion of the magistrate, justifie issue of the warrant for the arrest of the
fugitive, if the offence in question had been combadi in the district or division in which he has
jurisdiction or the fugitive had been convictedlod offence there.

(b) A provisional warrant may be issued under #@stion in respect of a person who is, or is
suspected of being, on his way to Nigeria, in amgecwhere such a warrant could be issued if he
were, or were suspected to be, in Nigeria; andeates in this section to a fugitive criminal shall
be construed accordingly.
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(c) A magistrate issuing a provisional warrant untlés section shall forthwith send to the
Attorney-General a report of the fact, togethermwtie information and evidence on which he
acted or certified copies thereof, and on recefpthe report the Attorney-General may, if he
thinks fit, order the warrant to be cancelled anel fugitive criminal, if already arrested, to be
released.

(d) A provisional warrant issued under this sectimay be executed anywhere in Nigeria.

(e) A fugitive criminal arrested on a provisionamant issued under this section shall be brought
before a magistrate as soon as is practicable ladteés so arrested, and the magistrate- (a) shall
remand him, either in custody or on bail, pendiageipt from the Attorney-General of an order
under section 6 of this Act signifying that a resufer his surrender has been received, or an order
under subsection (3) of this section for the cdatieh of the warrant and the release of the
fugitive; and (b) shall forthwith inform the Attoeg-General of the fact that the fugitive has been
arrested and remanded as aforesaid. and for tipoges of paragraph (a) of this subsection, the
magistrate shall have the same powers of remand the fugitive were brought before him
charged with an offence committed within his juitsidn.

(f) Without prejudice to section 14 of this Act,ifithin the period of thirty days beginning with
the day on which he was arrested, no such orderrasntioned in subsection (5)(a) of this section
is received from the Attorney-General, the fugitoréminal shall be released at the end of that
period.

(g) The release of any person under subsectioor(8p) of this section shall not prejudice his
subsequent arrest and surrender if a requeseisaitds made.

611. Incoming requests must be made through diplom&taeels following the specified

evidentiary procedure:

Section 6(a), Extradition Act

6. Requests for surrender, and powers of AttornegpeBal thereon

(a) A request for the surrender of a fugitive cnatiof any country shall be made in writing to the
Attorney-General by a diplomatic representativecansular officer of that country and shall be
accompanied by a duly authenticated warrant ofsame certificate of conviction issued in that
country.

612. Nigeria is encouraged to expedite its extraditiorocpdures and to simplify

evidentiary requirements in line with the provisiamder review.

Article 44 Extradition

Paragraph 10

(@)

10. Subject to the provisions of its domestic land #s extradition treaties, the requested
State Party may, upon being satisfied that theucirstances so warrant and are urgent and at the
request of the requesting State Party, take a pevdwose extradition is sought and who is present
in its territory into custody or take other apprigte measures to ensure his or her presence at
extradition proceedings.

Summary of information relevant to reviewing the implementation of the article

613. Nigeria cited Sections 5-13 of the Extradition Act.

"5. Liability of fugitives to surrender Every fugie criminal of a country to which this
Act applies shall, subject to the provisions ofstlict, be liable to be arrested and
surrendered in the manner provided by this Act, therethe offence in respect of
which his surrender is sought was committed bedorafter the commencement of this
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Act or the application of this Act to that countand whether or not there is concurrent
jurisdiction in any court in Nigeria over that afifee.

. Requests for surrender, and powers of Attornegegal thereon
(a) A request for the surrender of a fugitive criadiof any country shall be made in
writing to the Attorney-General by a diplomatic regentative or consular officer of
that country and shall be accompanied by a dulhemniicated warrant of arrest or
certificate of conviction issued in that country.
(b) Where such a request is made to him, the A¢tefBeneral may by an order under
his hand signify to a magistrate that such a regnas been made and require the
magistrate to deal with the case in accordance thétprovisions of this Act, but shall
not make such an order if he decides on the b&sigasmation then available to him
that the surrender of the fugitive is precludedahy of the provisions of subsection (1)
to (7) of section 3 of this Act.
(c) Except in so far as an extradition agreemenfoice between Nigeria and the
requesting country otherwise provides, the Attor@@neral may refuse to make an
order under this section in respect of any fugitisieninal who is a citizen of Nigeria.
(d) If the surrender of the same fugitive crimirgarequested in accordance with this
section by more than one country, whether for treesoffence or different offences,
the Attorney-General shall determine which requssio be accorded priority, and
accordingly may refuse the other request or requast in determining which request
is to be accorded priority, the Attorney-Generallshave regard to all circumstances
of the case, and in particular-
(a) the relative seriousness of the offencesffiéxdint;
(b) the relative dates on which the requests wexdemnand
(c) the nationality of the fugitive and the plackese he is ordinarily resident.

. Power of magistrate to issue warrant on recdiptder under section 6
(a) A warrant for the arrest of a fugitive criminathether accused of or unlawfully at
large after conviction of an extradition offencegynbe issued by a magistrate on receipt
of an order of the Attorney- General under sec@af this Act relating to the fugitive,
if such evidence is produced as would in the opiribthe magistrate justify the issues
of the warrant if the offence in question had beemmitted in Nigeria or the fugitive
had been convicted of it in Nigeria.
(b) A warrant issued under this section may be @eecanywhere in Nigeria.
(c) A fugitive criminal arrested on a warrant issuender this section shall be brought
before a magistrate as soon as it is practicabeée la¢ is arrested.

. Power of magistrate to issue provisional warrant
(a) A provisional warrant for the arrest of a fiagdt criminal, whether accused of or
unlawfully at large after conviction of an extradit offence, may be issued by a
magistrate without any order of the Attorney-Geharaler section 6 of this Act, if such
information and evidence is produced as wouldhendpinion of the magistrate, justify
the issue of the warrant for the arrest of thetiugj if the offence in question had been
committed in the district or division in which hadjurisdiction or the fugitive had been
convicted of the offence there.
(b) A provisional warrant may be issued under $ieistion in respect of a person who is,
or is suspected of being, on his way to Nigerieany case where such a warrant could
be issued if he were, or were suspected to bejgarld; and references in this section
to a fugitive criminal shall be construed according
(c) A magistrate issuing a provisional warrant uritiées section shall forthwith send to
the Attorney-General a report of the fact, togethigh the information and evidence on
which he acted or certified copies thereof, andrexeipt of the report the Attorney-
General may, if he thinks fit, order the warranb&cancelled and the fugitive criminal,
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if already arrested, to be release.

(d) A provisional warrant issued under this sectmoay be executed anywhere in
Nigeria.

(e) A fugitive criminal arrested on a provisionahmant issued under this section shall
be brought before a magistrate as soon as is gabtdi after he is so arrested, and the
magistrate-

(a) shall remand him, either in custody or on baénding receipt from the Attorney-
General of an order under section 6 of this Aabigying that a request for his surrender
has been received, or an order under subsectia@f {Bs section for the cancellation of
the warrant and the release of the fugitive; and

(b) shall forthwith inform the Attorney-General tife fact that the fugitive has been
arrested and remanded as aforesaid. and for theoges of paragraph (a) of this
subsection, the magistrate shall have the samerpaf@emand as if the fugitive were
brought before him charged with an offence committéhin his jurisdiction.

(f) Without prejudice to section 14 of this Act, Within the period of thirty days
beginning with the day on which he was arrestedsumch order as is mentioned in
subsection (5)(a) of this section is received fribra Attorney-General, the fugitive
criminal shall be released at the end of that perio

(g) The release of any person under subsectioror(36) of this section shall not
prejudice his subsequent arrest and surrendeeif@est is afterwards made."

614. Nigeria cited the following example of a recent tamase.

Attorney-General of the Federation v Rasheed AbayomYusuf. The case of
Rasheed Abayomi Yusuf involves a 29-count chargeoofspiracy, mail fraud,
money laundering and theft from a retirement fund aggravated identity theft
involving over US$200m in the United States. Conged upon the request of the
United States, EFCC through the office of the Atey-General commenced
extradition proceedings against him. Judgment velveted on the 30 January
2012, and the court ordered that he be extraditédet United States to face trial.
EFCC has done that.

(b) Observations on the implementation of the artie
615. The cited measures are relevant to the implementafithe provision under review.

616. During the country visit it was explained that dsuexercise discretion and impose
conditions on bail based on the facts of the casensure the presence of the accused
person.

Article 44 Extradition

Paragraph 11

11. A State Party in whose territory an allegecaboéfer is found, if it does not extradite such
person in respect of an offence to which this Btapplies solely on the ground that he or she is
one of its nationals, shall, at the request of Btate Party seeking extradition, be obliged to
submit the case without undue delay to its competetiorities for the purpose of prosecution.
Those authorities shall take their decision anddwgrt their proceedings in the same manner as in
the case of any other offence of a grave natureeutite domestic law of that State Party. The
States Parties concerned shall cooperate with eattter, in particular on procedural and
evidentiary aspects, to ensure the efficiency ofi surosecution.
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(@)

Summary of information relevant to reviewing the implementation of the article

617. Nigeria cited the following measures.

Section 6 of the Extradition Act CAP 125 LFN (qub&bove).

618. The following are examples of cases where Nigesimdxtradited its nationals:

(b)

1. Attorney-General of the Federation v Emmanuel Ekhéor.

Emmanuel Ekhator was charged on a 16-count chafgenaney laundering,
conspiracy, mail fraud and wire fraud. He was abbtp have defrauded over 70 law
firms of US$29 million and then escaped to Nigefiae United States requested his
extradition. The EFCC, through the office of thetodey-General, commenced
extradition proceedings against him. Judgment vediseted on 26 July 2011 by the
Federal High Court, which ordered his extraditiortiie United States. He has been
extradited and is facing trial in the United States

2. Attorney-General of the Federation v Rasheed Abayui Yusuf.

The case of Rasheed Abayomi Yusuf involves a 29cobarge of conspiracy, mail

fraud, money laundering and theft from a retirenfant and aggravated identity theft
involving over US$200 million in the United State&gain, consequent upon the
request of the United States, EFCC, through the&ceofbf the Attorney-General,

commenced extradition proceedings against him. rhedt was delivered on 30

January 2012, and the court ordered that he badtdad to the United States to face
trial. EFCC has done that.

3. Attorney-General of the Federation V Godwin Ezeocha

This case involves health care fraud and moneydetimg to the tune of US$30
million. Judgment has been delivered, and the stbjas extradited to the United
States pursuant to a judgment of the court.

Observations on the implementation of the artile

619. Section 6(c) of the Extradition Act provides thiag¢ Attorney-General may refusbe

extradition of a Nigerian citizenynless an extradition agreement in force betweeyei
and the requesting country otherwise provides.

620. It is clearly stated in which cases an extraditiequest may be refused. However, the

reviewers noted that the obligation to undertakmical proceedings against the person
whose extradition was refused is not prescribetienNigerian legislation.

621. The reviewers further note that nationality is rotgrounds for refusal under the

extradition treaty with South Africa, which specdlly provides in Article 4 (Nationality)
that “Extradition shall not be refused on the gmbdimat the person sought is a citizen or
national of the Requested State”. Nationality soahot a ground for refusal under the
treaty with the USA.

622. Nigeria indicted that it has previously refused é&xtradition of a national. No further

statistics or examples were provided.
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623. Given that the nationality of the person sougtd germissive ground for refusal under
the Extradition Act, Nigeria should ensure that 8w dedere aut judicaréextradite or
prosecute) obligation is observed in its extradifew, relevant treaties and practice.

Article 44 Extradition

Paragraph 12
12. Whenever a State Party is permitted under dgtmektic law to extradite or otherwise
surrender one of its nationals only upon the candithat the person will be returned to that State
Party to serve the sentence imposed as a resutheftrial or proceedings for which the
extradition or surrender of the person was sougid that State Party and the State Party seeking
the extradition of the person agree with this optiand other terms that they may deem

appropriate, such conditional extradition or surpmr shall be sufficient to discharge the
obligation set forth in paragraph 11 of this artcl

(@) Summary of information relevant to reviewing the implementation of the article
624. Nigeria indicated that it has not implemented ghisvision of the Convention.
(b) Observations on the implementation of the artile

625. Nigeria confirmed that it does not make extraditod its nationals conditional on them
returning to Nigeria to serve the remainder ofdastence imposed.

Article 44 Extradition

Paragraph 13
13. If extradition, sought for purposes of enfogcasentence, is refused because the person
sought is a national of the requested State Pdhty,requested State Party shall, if its domestic
law so permits and in conformity with the requirertseof such law, upon application of the
requesting State Party, consider the enforcemetit@&entence imposed under the domestic law
of the requesting State Party or the remainderebér

(@) Summary of information relevant to reviewing the implementation of the article

626. Nigeria indicated that it has partially implementhis provision of the Convention.

(b) Observations on the implementation of the artile

627. It was explained that Nigeria would consider theomement of the remainder of the
sentence imposed where extradition of a nationalefssed, provided there is dual
criminality (Section 20 of the Extradition Act). Pequest for a national to serve the
remainder of his/her sentence in Nigeria would aedted in the same manner as other
requests for extradition. There have been no sasbsc

Article 44 Extradition

Paragraph 14

Page 172 of 217



(@)

14. Any person regarding whom proceedings are be#mmged out in connection with any of
the offences to which this article applies shallguaranteed fair treatment at all stages of the
proceedings, including enjoyment of all the rightel guarantees provided by the domestic law of
the State Party in the territory of which that pands present.

Summary of information relevant to reviewing the implementation of the article

628. Nigeria cited the following measures.

1. Section 36 Chapter IV of the 1999 Constitutignght to fair hearing)

36. (1) In the determination of his civil rightsdaabligations, including any question
or determination by or against any government ¢naity, a person shall be entitled
to a fair hearing within a reasonable time by arcouother tribunal established by
law and constituted in such manner as to secunedépendence and impatrtiality.

(2) Without prejudice to the foregoing provisiorfghus section, a law shall not be
invalidated by reason only that it confers on aayegnment or authority power to
determine questions arising in the administratiba law that affects or may affect the
civil rights and obligations of any person if suatwv -

(a) provides for an opportunity for the persons séhoghts and obligations may be
affected to make representations to the adminmgexuthority before that authority
makes the decision affecting that person; and

(b) contains no provision making the determinatbthe administering authority
final and conclusive.

(3) The proceedings of a court or the proceeditiggp tribunal relating to the
matters mentioned in subsection (1) of this sediiociuding the announcement of the
decisions of the court or tribunal) shall be h&lghublic.

(4) Whenever any person is charged with a crinfi@nce, he shall, unless the
charge is withdrawn, be entitled to a fair hearmgublic within a reasonable time by
a court or tribunal:

Provided that -

(a) a court or such a tribunal may exclude fronpitsceedings persons other than the
parties thereto or their legal practitioners inititerest of defence, public safety,
public order, public morality, the welfare of pensavho have not attained the age of
eighteen years, the protection of the private Iviethe parties or to such extent as it
may consider necessary by reason of special ciriaunoes in which publicity would
be contrary to the interests of justice;

(b) if in any proceedings before a court or suthbainal, a Minister of the
Government of the Federation or a commissioneh®fgbvernment of a State
satisfies the court or tribunal that it would netihb the public interest for any matter
to be publicly disclosed, the court or tribunallsheake arrangements for evidence
relating to that matter to be heard in private simall take such other action as may be
necessary or expedient to prevent the disclosutteeofatter.

(5) Every person who is charged with a criminakatfe shall be presumed to be
innocent until he is proved guilty;

Provided that nothing in this section shall invatelany law by reason only that the
law imposes upon any such person the burden ofmy@articular facts.

(6) Every person who is charged with a criminakatfe shall be entitled to -

(a) be informed promptly in the language that heéeustands and in detail of the
nature of the offence;

(b) be given adequate time and facilities for theppration of his defence;
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(c) defend himself in person or by legal practiémof his own choice;

(d) examine, in person or by his legal practitienéine witnesses called by the
prosecution before any court or tribunal and obthéattendance and carry out the
examination of witnesses to testify on his behafbbe the court or tribunal on the
same conditions as those applying to the witnesalésd by the prosecution; and

(e) have, without payment, the assistance of ampreter if he cannot understand the
language used at the trial of the offence.

(7) When any person is tried for any criminal offenthe court or tribunal shall keep a
record of the proceedings and the accused persamygoersons authorised by him in
that behalf shall be entitled to obtain copieshef judgement in the case within seven
days of the conclusion of the case.

(8) No person shall be held to be guilty of a cnatioffence on account of any act or
omission that did not, at the time it took placenstitute such an offence, and no
penalty shall be imposed for any criminal offeneawier than the penalty in force at
the time the offence was committed

(9) No person who shows that he has been triechipyaurt of competent jurisdiction
or tribunal for a criminal offence and either casted or acquitted shall again be tried
for that offence or for a criminal offence havimg tsame ingredients as that offence
save upon the order of a superior court.

(10) No person who shows that he has been pardonadcriminal offence shall
again be tried for that offence.

(11) No person who is tried for a criminal offerstell be compelled to give evidence
at the trial.

(12) Subject as otherwise provided by this Consbity a person shall not be
convicted of a criminal offence unless that offeiscdefined and the penalty therefor
is prescribed in a written law, and in this subsecta written law refers to an Act of
the National Assembly or a Law of a State, any slidy legislation or instrument
under the provisions of a law.

2. Sections 7 and 8 of the Extradition Act (quateder para. 10 of the UNCAC
article above).

3. Section 36(1) of the Extradition Act.

"In the determinatiorof his civil rights and obligations, including aguestion or
determination by or against any government or aith@ person shall be entitled to a fair
hearing within a reasonable time by a court or iottieunal established by law and
constituted in such a manner as to secure its arignce and impartiality.”

(b) Observations on the implementation of the artie

629. Nigerian authorities reported that issues of faatment have not arisen in practice to
date in any extradition cases. It was explained ttha alleged fugitive in an extradition
case is given fair treatment in that he has a @atishal right to a fair hearing before an
impartial court or tribunal and has a right to meta counsel of his choice. The review
team was satisfied with the confirmation that then§itutional provisions guarantee a
presumption of innocence and the right to be infnof the details of the charge in a
language known to the defendant, among other grotec

Article 44 Extradition
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Paragraph 15

15. Nothing in this Convention shall be interpretsdimposing an obligation to extradite if
the requested State Party has substantial groumdbdlieving that the request has been made for
the purpose of prosecuting or punishing a persoraccount of that person’s sex, race, religion,
nationality, ethnic origin or political opinions athat compliance with the request would cause
prejudice to that person’s position for any ondtafse reasons.

(@) Summary of information relevant to reviewing the implementation of the article

630. Nigeria cited Section 3 of the Extradition Act Cap5 Lfn 1990 (quoted above under
para. 8 of this UNCAC article).

631. Please refer to the previously stated data on diktra.
(b) Observations on the implementation of the artile
632. Nigeria indicated that there is no case law forithglementation of this provision.

633. The review team was satisfied that Section 3(¢hefExtradition Act is in compliance
with this UNCAC provision and that extradition dhabt be granted in cases where there
are substantial grounds for believing that the estjuvas made on the basis of a
discriminatory purpose.

634. Nigerian officials reported that there have been cases where the issue of a
discriminatory purpose was invoked.

Article 44 Extradition

Paragraph 16

16. States Parties may not refuse a request famadition on the sole ground that the
offence is also considered to involve fiscal matter

(@) Summary of information relevant to reviewing the implementation of the article
635. Nigeria cited Section 20 of The Extradition Act.

"20. Returnable offences

(1) A fugitive criminal may only be returned foreturnable offence.

(2) For the purposes of this Act, a returnable rafée is an offence however
described, which is punishable by imprisonmenttioo years or a greater penalty
both in Nigeria as well as the Commonwealth couségking his surrender.

(3) Offences described in subsection (2) of thistise are returnable offences
notwithstanding that any such offences are of @&lgdiscal nature under the laws of
the country seeking the return of the fugitive gmahishable as prescribed in
subsection (2) of this section.”

(b) Observations on the implementation of the artie
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636. Nigeria indicated that there is no case law in thigtter. No case examples were
provided where Nigeria granted extradition for diemce involving fiscal matters. It was
explained that most extradition cases relate timggioffences, such as money laundering,
fraud and child trafficking.

Article 44 Extradition

Paragraph 17

17. Before refusing extradition, the requestedeSRdrty shall, where appropriate, consult
with the requesting State Party to provide it vathple opportunity to present its opinions and to
provide information relevant to its allegation.

(@) Summary of information relevant to reviewing the implementation of the article

637. Nigeria indicated that the Central Authority intetisawith requesting States Parties in
such cases. The Central Authority Unit has simgifiprocedures of interaction with
central authorities of various countries, e.g. Meg with Heads of Central Authority
Units at Cartahena, Columbia

(b) Observations on the implementation of the artie
638.

639. A duty to consult with requesting States beforeisigfg extradition is not specified in
the Extradition Act or Nigeria’s Guidelines on Eadition, the “Guidelines for authorities
outside of the Federal Republic of Nigeria, Fedédatistry of Justice, 1st Edition, 1
October 2003”, which were provided to the reviewdusing the country visit. Moreover,
the treaty with South Africa allows for generahsaltations (Articles 20) but does not
require consultations to be held before extradiisorefused.

640. It is recommended that Nigeria adopt relevant measto ensure that consultations are
held with requesting Statéeforeextradition is refused, in accordance with thevjzion
under review.

Article 44 Extradition

Paragraph 18

18. States Parties shall seek to conclude bilatemald multilateral agreements or
arrangements to carry out or to enhance the effeciss of extradition.

(@) Summary of information relevant to reviewing the implementation of the article

641. Nigeria indicated that it has entered into bildtesad multilateral agreements on
extradition with the following countries:
1. United Kingdom
2. South Africa
3. United States Of America.
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(b) Observations on the implementation of the artile

642. As noted in the introduction to this article, treviewers recommend that Nigeria
closely monitor the legal framework, in particudre number and application of its
treaties, to ensure there continues to be an ateetpgal basis for extradition, also with
countries outside the Commonwealth region, withdime to enhance the effectiveness of
extradition mechanisms.

(c) Challenges related to article 44

643. During the country visit, authorities in the Nigari OAG explained that the only
challenge in the area of extradition are difficestiin the apprehension and arrest of
fugitives but that there are no issues relatinght court process or other aspects of its
extradition practice.

Article 45 Transfer of sentenced persons

States Parties may consider entering into bilate@ multilateral agreements or
arrangements on the transfer to their territory pérsons sentenced to imprisonment or other
forms of deprivation of liberty for offences estsiibd in accordance with this Convention in
order that they may complete their sentences there.

(@) Summary of information relevant to reviewing the implementation of the article

644. Nigeria referred to its treaties on mutual legalistance (MLA), some of which include
provisions on the transfer to sentenced personpudgooses of mutual legal assistance
(see UNCAC article 46).

(b) Observations on the implementation of the artie

645. Upon review of the bilateral MLA treaties with thiK, USA and South Africa, the
reviewers noted that some of the treaties contansfer of prisoner provisions for
purposes of mutual legal assistance (e.g, ArtidleoKthe USA Treaty; and Article 13 of
the South Africa Treaty).

646. It was explained during the country visit that Nigehas signed only one agreement
on the transfer of prisoners with the United Kingdand that this was concluded on 9
January 2014. Copies were not provided to the weig during the country visit.

647. Two case examples of prisoner transfers were efdo during the country visit, one
involving a prisoner from Romania who voluntarigguested to serve the remainder of
his prison term in Nigeria, and one involving asprier from the UK who was transferred
to complete his sentence in Nigeria prior to 20ildas further explained by the Nigerian
authorities that transfer of prisoner agreementsxaloneed to be domesticated but are
automatically incorporated into the domestic legish upon ratification.

648. Nigeria has considered entering into bilateral oultiateral agreements or

arrangements on the transfer of prisoners in aecmea with the article under review and
has had experience in the transfer of prisonergsteoerritory, although there were no
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examples in corruption-related cases. Moreovelinduhe country visit a Bill to amend
the Transfer of Convicted Offenders Act, Cap. X@)4£2was provided to the reviewers.

(c)
649.

Challenges related to article 45

Nigeria has identified the following challenges assues in fully implementing the

article under review:

1

2.
3.
4.

(d)
650.

Inter-agency coordination

Limited capacity

Limited resources for implementation
Specificities in its legal system

Technical assistance needs related to articl®&4

Nigeria has indicated that the following forms of technieakistance, if available,

would assist it in better implementing the artigheder review:

1.
2.
3.
4.
651.
1
2.
3

652.

Development of an action plan for implementation

Summary of good practices/lessons learned

Model treaties

Capacity-building programmes for authorities resole for international
cooperation in criminal matters

Nigeria has received the previous forms of techrasaistance from:

. The United States Embassy;

UNODC/European Union;

. United Kingdom Department for International Devetagmnt (DfID).

Nigeria indicated that the extension or expansibrsuxh assistance would help it

more fully implement the article under review.

Article 46 Mutual legal assistance

General observations

653.

Nigeria does not have a comprehensive legislationirgernational cooperation.

Mutual legal assistance related legislation ha$eodistilled from multiple laws and
various multilateral and bilateral agreements. Whaual Assistance in Criminal Matters
within the Commonwealth (Enactment and Enforceméet) (1998 No. 13) permits the
provision of mutual assistance to 53 Commonwealtmider States. In the West Africa
region, Nigeria has ratified the ECOWAS ProtocolMuatual Legal Assistance, which is
applicable to Member States in the region. For @ommonwealth and non-ECOWAS
Countries, there is a treaty requirement and thes@ation permits the negotiation of
multilateral and bilateral agreements on mutuadlegsistance (MLA).

654.

In addition, Nigeria grants MLA requests on the ibasf reciprocity, even in

circumstances where there are no treaties. Howéwegs explained that most requests
received on the basis of reciprocity were usualbynf countries with which treaties were
in place. The Attorney-General and Minister fortihgsis responsible for the negotiation
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and implementation of mutual legal assistance iggadnd arrangements. So far, no
regulation has been issued regarding the processitiating and concluding MLA.

655. Nigeria has adopted MLA guidelines, dated 1 Octdi3, to guide other countries
in making MLA requests,Guidelines for authorities outside of the FedeRé&public of
Nigeria, Federal Ministry of Justice, 1st Editioh, October 2003” These were not
available on the website of the Central Authorityitt at the time of review but copies
were provided to the reviewers during the visite Quidelines confirm that Nigeria grants
MLA requests on the basis of reciprocity, everhia absence of treaties.

656. According to Nigeria’s Guidelines on MLA, direct rmmunication between central
authorities is possible in MLA cases without resauto diplomatic channels (page 14). It
was explained that this process has increasedfdatieeness of international cooperation
by avoiding delays that may be cause by diploncitannels.

657. Nigeria indicated that it has signed three bildteagreements on mutual legal
assistance with the following countries:

1. United Kingdom - A copy of the MLA treaty withé UK and Northern Ireland, 1989
(entry into force in 1993) was provided to the esvers.

2. South Africa - A copy of the MLA treaty with tHéK and South Africa, 2005 was
provided to the reviewers.

3. United States of America - A copy of the MLAdte with the UK and the USA, 1987
was provided to the reviewers.

658. Reference is also made to the “Scheme Relating tioudl Assistance in Criminal
Matters within the Commonwealth” (Harare Scheméyylach Nigeria is a member.

659. Because there is no comprehensive framework fouahuégal assistance in Nigeria
outside the MLA Act for the Commonwealth and trestithe observations in this article
are generally limited to the provisions of that Aad treaties.

660. The reviewers were satisfied that there currentiyears to be an adequate legal basis
for MLA due to assurances by the Nigerian authesitand in the MLA Guidelines that
MLA can proceed on the basis of reciprocity everthi@a absence of a treaty, as well as
under UNCAC and the ECOWAS Convention (among o)hdhe application of the
MLA Act to all 53 Commonwealth countries, the egiste of three bilateral MLA treaties
with countries with frequent requests (UK, USA &@ualth Africa), as well as the Harare
Scheme. Nonetheless, Nigeria is currently devefp@inMutual Legal Assistance Bill,
2013 (based on the UNODC Model Law) that would meva comprehensive framework
for MLA in Nigeria. Copies were provided during tbeuntry visit.

661. The reviewers welcome the swift adoption of thel Bitnd recommend that Nigeria
closely monitor the legal framework, in particuldre number and application of its
treaties and reciprocity grants, to ensure thergimoes to be an adequate legal basis for
MLA, also with countries outside the Commonweatgion, with the aim to enhance the
effectiveness of mechanisms for MLA.

® http://www.justice.gov.ng/index.php/about-us/9-ategorised/171-the-central-authority-unit
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662. There was some assurance due to the fact that Miguests on the basis of

multilateral treaties had been received and wereugonsideration or executed by the
Nigerian authorities at the time of review. Spexifiy, a copy of an MLA request from
the Republic of Niger on the basis of UNCAC (adg&h6, 48 and 49) as well as UNTOC
dated 15 March, 2012 for assistance with a joiMestigation pertaining to bribery
offences under article 15 of UNCAC was providedh® reviewers. It was explained that
Nigeria provided the requested assistance anddis®p was being prosecuted.

663. Reference was also made to a request for evideaoe Zambia in a major corruption

case based on UNCAC involving the former Presidé@lambia, where Nigeria provided
the evidence and the trial was ongoing at the tifine country visit. Nigeria indicated
that the EFCC collaborated with Zambia in the itigegion with good results. Nigeria
assisted Zambia in the gathering of evidence, swemsured that a withess from Nigeria
testified in the trial.

Paragraph 1

(@)

1. States Parties shall afford one another the sfigieeasure of mutual legal assistance in
investigations, prosecutions and judicial proceedinn relation to the offences covered by this
Convention.

Summary of information relevant to reviewing the implementation of the article

664. The Mutual Assistance in Criminal Matters withiret@ommonwealth (Enactment and

Enforcement) Act (1998 No. 13YMLA Act”) gives force of law to the Scheme for
Mutual Assistance in Criminal Matters within the @monwealth, of which Nigeria is a
member. This Act regulates and enables MLA betwemeria and 53 Commonwealth
countries. It, among others, provides for the fellmy assistance to be provided (Section 2
(3)): identifying and locating criminal offenderservice of relevant documents;
examination of witnesses; search and seizure etgssbtaining evidence; facilitating the
personal appearance of witnesses before an adratnist panel, a court, a tribunal or
such similar proceedings; effecting a temporargdfer of a person in custody to enable
him appear as a witness; securing the productiooffafial or judicial records; tracing,
seizing and forfeiting the proceeds of criminaliates. The Act also contains details
with respect to procedures to be followed.

665. Nigeria also cited the following measures regardiregexecution of MLA requests.

Section 6(K) of the EFCC Act 2004

"The Commission shall be responsible for dealinghwiatters connected with
extradition, deportation and mutual legal or othssistance between Nigeria and any
other country involving economic and financial cesil

666. Section 46 EFCC Act, which provides a definitionezionomic and financial crimes,

was also deemed to be relevant in the context ehahlegal assistance.

“Economic and Financial Crimes” means the non-vibleriminal and illicit activity committed

with the objectives of earning wealth illegally bt individually or in a group or organized
manner thereby violating existing legislation gaieg the economic activities of government and
its administration and includes any form of frandycotic drug trafficking, money laundering,
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embezzlement, bribery, looting and any form of gptr malpractices, illegal arms deal,
smuggling, human trafficking and child labour, g# oil bunkering and illegal mining, tax
evasion, foreign exchange malpractices includingnterfeiting of currency, theft of intellectual
property and piracy, open market abuse, dumpingxat wastes and prohibited goods, etc.;”

667. Nigeria indicated that a central authority has bseinup in the office of the Attorney-
General of the Federation in the Federal MinistfyJostice to facilitate mutual legal
assistance (MLA).

668. Nigeria reported that it has provided MLA to thddwing requesting States:
1. United States
2. United Kingdom
3.  South Africa.

669. The following are examples of cases in which MLA Ihe@en provided.

FRN v Chief Diepreye Solomon Peter Alamieyeseigha &thers (which were
legal persons, some of which were: Solomon & Peinls Santolina Investment
Corporation Ltd; Pesal Gigeria Ltd; etc.) Fhc/l/82805.

FRN v Dr. Bolanle Olawale Babalakin & Others(including Stabilini
Vision Ltd; Bi-Courtney Ltd; and Renix Nigeria Ltd)/239¢/12.

Requests were made and received for MLA on takireymlence and service of
judicial process.

FRN v Awe Odessa, All States Trust Bank & Othergconnected to Chief Joshua
Cibi Dariye).

670. Nigeria indicated that the total number of MLA regts received from 1 January to
December 2012 are 30, out of which 12 related aoruption and money laundering. 4 of
the requests received since 2012 were concludati3sMay 2013.

(b) Observations on the implementation of the artile

671. The reviewers acknowledge the cited provisionshefMLA Act and EFCC Act to be
relevant for the requirements of the UNCAC provisumder review.

672. There is also a requirement of dual criminality.aDariminality is required for mutual
legal assistance, including non-coercive measuneasept under conditions of reciprocity)
and may affect requests for freezing orders aneéstigation where the offence is not
criminalized under Nigerian law. The reviewers ntitat the provision of mutual legal
assistance is limited to the extent that not dimtes established under the Convention
have been criminalized.

673. Regarding the procedure for MLA, it was explainkdttthere is a division of labour
amongst the relevant competent authorities, e.C&GHCPC, Police which execute
requests received from the Attorney-General, whilnésCentral Authority for MLA. He
evaluates the findings of the relevant authoritd @onfirms if the investigation is in
conformity with the request before transmitting tlesponse to the requesting State.
Requests are usually received through diplomatanchkls by, but can also be transmitted

Page 181 of 217



directly to, the Central Authority, which analyzéise request and identifies which
competent authority in Nigeria is mandated to eiedt (e.g., if it relates to money-
laundering, the EFCC; if it relates to corruptidthe ICPC; or otherwise the Police, or
others). It was further explained that the Centathority delivers a legal opinion by the
Attorney-General stating what investigative stepge @eeded for transmission to
competent authorities and follows up on the exeoubf requests by the authorities. Once
results are received and are determined to benfoouity with the request, the Central
Authority immediately forwards the information tequesting States, often through direct
Embassy contacts to avoid delays through diplondtannels. Reference is also made to
the MLA Guidelines, which specify the “Nigerian Cpatent/Executing Authorities”
(page 5) and were provided to the reviewers duhegcountry visit.

674. It was confirmed by the Nigerian authorities durthg country visit that 26 out of 30
requests received since 2012 were still pendir@patlay 2013, and that no requests for
MLA had been formally refused by Nigeria to datewas thus difficult for the reviewers
to conclude that Nigeria has fully implemented pihevision under review. However, it is
positively noted that Nigeria has not refused &ssce to date.

675. As noted above, the reviewers welcome the swiftpado of the MLA Bill and
recommend that Nigeria monitor the legal framewtarlensure there continues to be an
adequate legal basis for MLA, also with countrigssae the Commonwealth.

Article 46 Mutual legal assistance

Paragraph 2

2. Mutual legal assistance shall be afforded to thkest extent possible under relevant
laws, treaties, agreements and arrangements of rdgpiested State Party with respect to
investigations, prosecutions and judicial proceegirn relation to the offences for which a legal
person may be held liable in accordance with agti2b of this Convention in the requesting State
Party.

(@) Summary of information relevant to reviewing the implementation of the article

676. Nigeria explained that Section 6(k) of the EFCC K&capplied to both natural and legal
persons.

677. As for the extent of MLA to be afforded, this haseh detailed in the MLA Act for
Commonwealth countries (see paragraph 3 of adigleelow).

678. Nigeria referred to the examples of implementatided above (under para. 1 of this
UNCAC article).

(b) Observations on the implementation of the artile
679. Nigeria recognizes the criminal liability of legpkrsons (see UNCAC article 26

above). Moreover, the practical cases seem to ateliccompliance with the
implementation of the UNCAC provision under review.
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Article 46 Mutual legal assistance

Subparagraph 3

3. Mutual legal assistance to be afforded in acamick with this article may be requested
for any of the following purposes:

(a) Taking evidence or statements from persons;

(b) Effecting service of judicial documents;

(c) Executing searches and seizures, and freezing;

(d) Examining objects and sites;

(e) Providing information, evidentiary items angenr evaluations;

(f) Providing originals or certified copies of relent documents and records, including
government, bank, financial, corporate or businesords;

(9) Identifying or tracing proceeds of crime, profye instrumentalities or other things for
evidentiary purposes;

(h) Facilitating the voluntary appearance of persan the requesting State Party;

(i) Any other type of assistance that is not comtrep the domestic law of the requested
State Party;

(j) Identifying, freezing and tracing proceeds dhte in accordance with the provisions of
chapter V of this Convention;

(k) The recovery of assets, in accordance with phevisions of chapter V of this
Convention.

(@) Summary of information relevant to reviewing the implementation of the article
680. Nigeria cited the following measures.
Section 2 (3) of the MLA Act involving Commonwealtbuntries

2. (3) Assistance which may be exchanged betwegerldiand any other Commonwealth country
under this Act include, that is to say-

(a) identifying and locating criminal offenders;

(b) the service of relevant documents;

(c) examination of witnesses;

(d) search and seizure of assets;

(e) obtaining evidence;

(f) facilitating the personal appearance of witlessbefore an administrative panel, a court, a
tribunal or such similar proceedings;

(g) effecting a temporary transfer of a personustady to enable him appear as a witness;

(h) securing the production of official or judiciacords;

(i) tracing, seizing and forfeiting the proceed<iminal activities.

Section 6 (d), (j) and (k) of the EFCC Act 2004

"The Commission shall be responsible for —

Page 183 of 217



(d) the adoption of measures to identify, traceeze, confiscate or seize proceeds derived from
terrorist activities, economic and financial crimekated offences or the properties the value of
which corresponds to such proceeds; ...
(i) collaborating with government bodies both witlaind outside Nigeria carrying on functions
wholly or in part analogous with those of the Comsgion concerning -
() the identification, determination, of the whab®uts and activities of persons suspected of
being involved in economic and financial crimes,
(if) the movement of proceeds or properties deriverh the commission of economic and
financial and other related crimes;
(iif) the exchange of personnel or other experts,
(iv) the establishment and maintenance of a syfdemonitoring international economic and
financial crimes in order to identify suspiciouarsactions and persons involved,
(v) maintaining data, statistics, records and respon person, organizations, proceeds,
properties, documents or other items or assetdveston economic and financial crimes;
(vi) undertaking research and similar works withiew to determining the manifestation,
extent, magnitude, and effects of economic andfirzd crimes and advising government on
appropriate intervention measures for combatingesam
(k) dealing with matters connected with extradifideportation and mutual legal or other
assistance between Nigeria and any other countohiimg economic and financial crimes."

681. Nigeria cited the following examples of cases inaliithe above provision has been
applied:

1. FRN v Chief James Onanefe Ibori & Others Fhc/asb/1¢c/2009.

Chief James Onanefe Ibori was an Executive GoverhbDelta State of Nigeria from May
1999 to May 2007. During his tenure he was engagednassive corruption and
laundering of the funds of the State using his cammgs in most cases. He laundered
several sums of money running into millions of pasisterling, which he stashed in banks
and also used to purchase movable and immovabpegies in the United Kingdom. The
Economic and Financial Crimes Commission of Nigesanmenced investigation in the
matter, and through mutual legal assistance wiéhMetropolitan Police of the United
Kingdom, some of the proceeds of crime were trandtie United Kingdom and frozen.
Ibori was later prosecuted and convicted in theté¢hKingdom for money laundering. He
is now serving a jail term of 13 years, and thefisoation proceeding is still pending.
Nigeria provided useful evidence with which he veasvicted, and which will also be
used in the confiscation proceeding.

2. FRN v Chief Diepreye Solomon Peter Alamieyeseigha &thers (which were legal
persons, some of which were: Solomon & Peters &@htolina Investment Corporation
Ltd; Pesal Nigeria Ltd; etc.) Fhc/l/328¢/2005.

Chief Alamieyeseigha was the Executive Governdafelsa State of Nigerian from May
1999 to May 2007. He was also involved in massioguption and laundering of the
funds of the State. He transferred the proceedsimfe to banks in the United Kingdom,
and also acquired properties with part of them igeNa, the United Kingdom and South
Africa using his companies. With mutual legal assise between the EFCC of Nigeria,
the Metropolitan Police of the United Kingdom anoug African Police, the assets were
traced, frozen and eventually confiscated. Alanseygha and his companies were
prosecuted and convicted.

3.FRN v Awe Odessa, All States Trust Bank & Othergconnected to Chief Joshua Cibi
Dariye).
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4. FRN v Tafa Adebayo Balogun & Others(which were legal persons, some of which
were Yeboa Investment Ltd; Caledonia Telecommuiunat Itd; Olatrade Ltd; etc)
Fhc/abj/cr/14/05.

(b) Observations on the implementation of the artie

682. The reviewers acknowledge the contentsSettion 2 (3) of the MLA Act, applied
only among Commonwealth countries, as well as thEE Act and the referenced case
examples.

683. Reference is also made to the MLA Guidelines, wisigicify the “Types of MLA that
can be provided by Nigeria” (pages 4-5).

684. The reviewers found the cited domestic legislatmmclude the requirements of the
Convention’s paragraph under review.

Article 46 Mutual legal assistance

Paragraphs 4 and 5

4. Without prejudice to domestic law, the competmuhorities of a State Party may,
without prior request, transmit information relagirto criminal matters to a competent authority
in another State Party where they believe that siébrmation could assist the authority in
undertaking or successfully concluding inquiriesddasriminal proceedings or could result in a
request formulated by the latter State Party purgua this Convention.

5. The transmission of information pursuant to gaeph 4 of this article shall be without
prejudice to inquiries and criminal proceedingstive State of the competent authorities providing
the information. The competent authorities recgjuine information shall comply with a request
that said information remain confidential, even pamarily, or with restrictions on its use.
However, this shall not prevent the receiving Sttty from disclosing in its proceedings
information that is exculpatory to an accused parsim such a case, the receiving State Party
shall notify the transmitting State Party prior tioe disclosure and, if so requested, consult with
the transmitting State Party. If, in an exceptiora@se, advance notice is not possible, the
receiving State Party shall inform the transmittiBtate Party of the disclosure without delay.

(@) Summary of information relevant to reviewing the implementation of the article

685. Nigeria cited Section 6(k) of the EFCC Act (quotdmbve). Section 19 of the MLA Act
involving Commonwealth countries was also deemé&xVamt.

Section 19, MLA Act involving Commonwealth coungie

19. Other assistance

After consultation between the requesting and reiggecountries, either party may seek and
receive other terms of assistance in criminal mattet specified in this Act on such terms and
conditions as may be agreed between the two cesntri

686. Concerning examples of implementation and relateduad legal assistance, Nigeria

indicated that information relating to suspiciousahcial transactions is regularly
transmitted without request through the Nigeriaraficial intelligence unit to other FIUs.
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(b) Observations on the implementation of the artile

687. Regarding the confidentiality of information recedv spontaneously outside the
formal MLA channels, it was explained that Nigehas a law on safeguarding official
secrets. That is the Official Secrets Act Cap G8y& of the Federation of Nigefia

688. It was further explained during the country visyt the Chairman of the EFCC that
confidentiality is observed as a matter of practiween information is received
spontaneously by law enforcement agencies, andstitdt information can be received by
telephone, physically or in writing. By way of expl®, thelbori case was referred to in
which Nigeria provided useful evidence with whiaghwas convicted, and which will also
be used in the confiscation proceeding. Nigeriarestigators collaborated with the UK
Metropolitan Police over the course of months inirarestigation that was ongoing and
unknown to the defendant until he departed fromceff The case originated through
direct police-to-police cooperation in the abseoica formal MLA request.

689. While the provision is not implemented in Nigeri#égislation, it was confirmed that
direct police cooperation channels (see article d8)tinely observe confidentiality
requests to not jeopardize investigations. HoweMegeria would consider the disclosure
of information that is exculpatory to an accusedspe if required under domestic
legislation or in the course of criminal proceeding

690. Reference is also made to the MLA Guidelines, wisplecify that “the informal
police-to-police correspondence in order to obtaitelligence may take place for
purposes of administrative assistance which doesmolve the central authority” (page
9).

Article 46 Mutual legal assistance

Paragraph 8

8. States Parties shall not decline to render mukegal assistance pursuant to this article
on the ground of bank secrecy.

(@) Summary of information relevant to reviewing the implementation of the article

691. Nigeria cited the following measures.
Section 13(4) of the Money Laundering (Prohibitiéwa) 2011 (As Amended)
Section 34 of the EFCC Act

(b) Observations on the implementation of the artie

692. It was confirmed during the country visit that ttieed provisions are also applicable
to the provision of banking and financial recordgrgmant to MLA requests. The
reviewers found the cited domestic legislation amgpliance with paragraph 8 of article
46 UNCAC.

" Available online at: http://www.placng.org/lawsigaria/node/475
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693. Regarding case examples where Nigeria was ableotode bank or financial records
in response to an MLA request, Nigeria referredh® cases of FRN v. Chief James
Onanefe Ibori; and FRN v. Diepreye Solomon Petanféyeseigha & Others.

Article 46 Mutual legal assistance

Paragraph 9

(a) A requested State Party, in responding to aiest for assistance pursuant to this article
in the absence of dual criminality, shall take iatocount the purposes of this Convention, as set
forth in article 1;

(b) States Parties may decline to render assistamesuant to this article on the ground of
absence of dual criminality. However, a requestéateSParty shall, where consistent with the
basic concepts of its legal system, render assistdhat does not involve coercive action. Such
assistance may be refused when requests involvieraf a de minimis nature or matters for
which the cooperation or assistance sought is atdél under other provisions of this Convention;

(c) Each State Party may consider adopting suchsones as may be necessary to enable it
to provide a wider scope of assistance pursuatttitoarticle in the absence of dual criminality.

(@) Summary of information relevant to reviewing the implementation of the article
694. Nigeria indicated that it has not implemented ghisvision of the Convention.
(b) Observations on the implementation of the artile

695. Nigerian authorities stated dual criminality as anahatory precondition for the
provision of MLA, including non-coercive measurddowever, Nigerian authorities
indicated during the country visit that dual crimdity may be dispensed with in some
cases on grounds of reciprocity, and that thisnsagter of discretion in the opinion of the
Attorney-General. Nonetheless, it was reported thate have been no case examples
where Nigeria flexibly interpreted the dual crimiharequirement, or where assistance
was provided in the absence of dual criminality.

696. Nigeria’s MLA Guidelines confirm that Nigeria mayamt MLA on the basis of
reciprocity even in the absence of a treaty; howetey are silent on the issue of dual
criminality.

697. In the interest of greater legal certainty to resjung States that assistance may be
granted in the absence of dual criminality on th®ugds of reciprocity, it is
recommended that Nigeria specify the matter ineiggslation and treaties, as well as the
MLA Guidelines. Moreover, Nigeria should adopt meas to ensure that assistance is
provided in the absence of dual criminality whdre tequest does not involve coercive
measures.

Article 46 Mutual legal assistance

Paragraphs 10 to 12
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10. A person who is being detained or is servingeatence in the territory of one State
Party whose presence in another State Party isestpd for purposes of identification, testimony
or otherwise providing assistance in obtaining evide for investigations, prosecutions or
judicial proceedings in relation to offences cowkit®y this Convention may be transferred if the
following conditions are met:

(a) The person freely gives his or her informedseut;

(b) The competent authorities of both States Parsigree, subject to such conditions as
those States Parties may deem appropriate.

11. For the purposes of paragraph 10 of this aeticl

(&) The State Party to which the person is trameférshall have the authority and
obligation to keep the person transferred in cugtathless otherwise requested or authorized by
the State Party from which the person was transfirr

(b) The State Party to which the person is transfitrshall without delay implement its
obligation to return the person to the custody lné State Party from which the person was
transferred as agreed beforehand, or as otherwigeed, by the competent authorities of both
States Parties;

(c) The State Party to which the person is tramsféishall not require the State Party from
which the person was transferred to initiate exitiad proceedings for the return of the person;

(d) The person transferred shall receive creditdervice of the sentence being served in the
State from which he or she was transferred for tspent in the custody of the State Party to
which he or she was transferred.

12. Unless the State Party from which a persomibé transferred in accordance with
paragraphs 10 and 11 of this article so agreest fherson, whatever his or her nationality, shall
not be prosecuted, detained, punished or subjectehy other restriction of his or her personal
liberty in the territory of the State to which thagrson is transferred in respect of acts, omission
or convictions prior to his or her departure fromet territory of the State from which he or she
was transferred.

(@) Summary of information relevant to reviewing the implementation of the article

698. With respect to paragraph 10, the reviewers considepecifically sections 13, 15,
17, and 18 of the MLA within the Commonwealth ABligeria explained that no other
legal provisions are in place.

Mutual Assistance In Criminal Matters Within The r@monwealth (Enactment And
Enforcement) Act

13. Identifying and locating persons

(1) Without prejudice to the generality of this Aatrequest may seek assistance in identifying or
locating persons believed to be within the requkstaintry.

(2) A request under this section shall indicategbgpose for which the information is requested
and shall contain such information as is availablehe Central Authority of the requesting
country as to the whereabouts of the person coadesnd such other information as it possesses
which would facilitate the identification of thengen concerned.

15. Examination of witness

(1) A request under this Act may seek assistan¢karexamination of witnesses in the requested
country.

(2) A request under this section shall in an appate case and in so far as the circumstances of
the case permit, obtain the following particulars-
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(a) the name, addresses and official designatibtieavitnesses to be examined;

(b) the questions to be put to the witnesses orsthigect-matter about which they are to be
examined,

(c) whether it is desired that the witness be erachorally or in writing;

(d) whether it is desired that the oath be adneénést to the witness or, as the law of the requested
country allows, that they be required to make arsal affirmation;

(e) the provisions of any law of the requestingntou as to the privilege or exemption from
giving evidence which appears especially relevatié¢ request; and

(f) any special requirement of the law of the rexjung country as to the manner of taking
evidence relevant to its admissibility in that coyn

(3) A request under this Act may ask that, so tathe law of the requested country permits, the
accused person or his legal representative magdathee examination of the witness and may ask
questions of the witness.

17. Personal appearance of witnesses in the reggesiuntry

(1) A request under this Act may seek assistancéadilitating the personal appearance of
witnesses before a court exercising jurisdictiothmrequesting country.

(2) A request under this section shall specify-

(a) the subject-matter upon which it is desiredxamine the witness;

(b) the reasons for which personal appearanceeaivitmess is required; and

(c) the details of the travelling, subsistence atier expenses payable by the requesting country
in respect of the personal appearance of the véitnes

(3) The competent authorities of the requested trpugiall invite persons whose appearance as
witnesses in the requesting country is desired; and

(a) ask whether they agree to appear;

(b) inform the Central Authority of the requesticmuntry of the answer of the witnesses;

(c) if they are willing to appear, make appropri@gangements to facilitate the personal
appearance of the witnesses.

18. Personal appearance of withesses in custody

(1) A request under this Act may seek the tempoteaysfer of persons in custody in the
requested country to appear as withesses befoograrg exercising jurisdiction the requesting
country.

(2) A request under this section shall specify-

(a) the subject-matter upon which it is desiredxamine the witness;

(b) the reason for which personal appearance ofvitmess is required;

(3) The requested country shall refuse to compih \ai request for the transfer of a person in
custody if the person does not consent to thefeans

(4) The requested country may refuse to comply aittequest for the transfer of a person in
custody and shall be under no obligation to infolhe requesting country or the reason for such
refusal.

(5) Where a person in custody is transferred, dgpested country shall notify the requesting
country of-

(a) the dates upon which the person concernedeisidder the law of the requested country to be
released from custody; and

(b) the date by which the requested country requhve return of such persons,

and shall similarly notify any variations in suchtels.

(6) The requesting country shall keep in custogheion transferred under this section and shall
return the person to the requested country whepriisence as witness in the requesting country
is no longer required; and in any case, by thdezaof the dates specified under subsection (5) of
this section.

(7) The obligation to return any person transferrader this section shall subsist notwithstanding
the fact that the witness is a citizen of the ratjng country.
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(8) The period during which the person transfeiigeoh custody in the requesting country shall
for all purposes be deemed to be service in thaestigd country of an equivalent period in
custody in that country.

(9) Nothing in this section shall preclude the aske in the requesting country without return to
the requested country of any person transferrectrutids section if both the requested and
requesting countries agree to such release.

699. With respect to paragraph 11, the reviewers consiteelevant provisions in the MLA

Commonwealth Act, specifically section 18 cited ao

700. With respect to paragraph 12, the reviewers comsidas relevant section 25 of the

(b)

MLA Commonwealth Act. Nigeria explained that no@étthegal provisions are in place.

Mutual Assistance In Criminal Matters Within The @monwealth (Enactment And

Enforcement) Act

25. Indemnity of persons appearing

(1) Subject to the provisions of section 20 of tAig, any witness appearing in the requested
country in response to a request under sectiorf liAct or persons transferred to that country
in response to a request under section 18 of thisshall be immune in the requesting country
from prosecution, detention or any other restrictdd personal liberty in respect of criminal acts,
omissions or convictions before the time of the atepe of the witness from the requested
country.

(2) The immunity conferred under subsection (1thaf section shall cease-

(a) in the case of a witness appearing in resptmgerequest under section 17 or 18 of this Act,
when the witness having had been notified by tiEr@piate authority that his presence was no
longer required and having afforded him the opputyuto leave the country, he has continued to
remain in the requesting country or having lefbé,has returned to it, and

(b) in the case of a person in custody transfamedsponse to a request made under section 19 of
this Act and remaining in custody, when he has lsekmned to the requested country.

Observations on the implementation of the artie

701. No examples of practical implementation were predid The provisions are

legislatively implemented.

Article 46 Mutual legal assistance

Paragraph 13

13. Each State Party shall designate a central axity that shall have the responsibility
and power to receive requests for mutual legal siaasce and either to execute them or to
transmit them to the competent authorities for eken. Where a State Party has a special region
or territory with a separate system of mutual legasistance, it may designate a distinct central
authority that shall have the same function fortthegion or territory. Central authorities shall
ensure the speedy and proper execution or trangmnissf the requests received. Where the
central authority transmits the request to a corepetAuthority for execution, it shall encourage
the speedy and proper execution of the requedtdbgdmpetent authority. The Secretary-General
of the United Nations shall be notified of the cah&uthority designated for this purpose at the
time each State Party deposits its instrument dffication, acceptance or approval of or
accession to this Convention. Requests for mugggll lassistance and any communication related
thereto shall be transmitted to the central autties designated by the States Parties. This
requirement shall be without prejudice to the rigiita State Party to require that such requests
and communications be addressed to it through diplic channels and, in urgent circumstances,
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where the States Parties agree, through the Intgwnal Criminal Police Organization, if
possible.

(@) Summary of information relevant to reviewing the implementation of the article

702. Nigeria reported that a central authority unit f@dfwith attorneys has been established
in the Office of the Attorney-General of the Fediemrain the federal Ministry of Justice.
This unit processes MLA requests and handles iatemal cooperation with competent
authorities, i.e. anti-corruption agencies and iothe enforcement agencies. The Central
Authority was established by an Executive Decremfthe office of the Attorney-General
for the Federation and Minister of Justice (a caag provided to the reviewers).

(b) Observations on the implementation of the artile

703. Reference is made to the observations and descript the procedure for MLA and
the roles and responsibilities of the central autyaand the competent authorities of
Nigeria in the introduction to this article. A comf the MLA Guidelines was also
provided to the reviewers.

704. With respect to the requirement of “speedy and @ragxecution or transmission of
requests received” in the paragraph under revieiw,noted that the MLA Guidelines “are
to ensure that requests for MLA received by Nigaesan be executed quickly and
efficiently” by providing guidance to Requestingatéts as to what can be requested and
the forms of assistance that Nigeria can provid®ép3). However, as described further
under paragraph 24 of the article below, no spedifneframes are specified in the
Guidelines, nor is there any specified procedurerégulating timeframes or periodic
follow up. In this context, the reviewers noted 8at5(1) of the MLA Commonwealth
Act, which directs the Central Authority to granssstance as expeditiously as
practicable. The observations under paragraph 2decdrticle are referred to.

Section 5(1), MLA Commonwealth Act

5. Action in the requested country

(1) Subject to this section, where Nigeria is tequested country, the Central Authority shall, in
an appropriate case, grant the assistance requastegpeditiously as practicable; and for that
purpose, the Central Authority of Nigeria shall enesthat all competent authorities in Nigeria
comply with the request.

705. Nigeria has not made the requisite notificationtsfcentral authority to the United
Nations at the time of ratificati6nNigeria is encouraged to make the relevant matin
to the United Nations by sending the aforementiomédrmation to the Chief, Treaty
Section, Office of Legal Affairs, Room M-13002, tkd Nations, 380 Madison Ave,
New York, NY 10017, and a copy to the SecretarthefConference of the States Parties
to the United Nations Convention against Corrupti@orruption and Economic Crime
Branch, United Nations Office on Drugs and Criméerwia International Centre, P.O.
Box 500, 1400 Vienna, Austria (uncac.cop@unodc.dtgndicated that it would do so.

Article 46 Mutual legal assistance

8 http://treaties.un.org/doc/Treaties/2003/12/20@®P82002-0%20PM/Related%20Documents/CN.1259.2004-
Eng.pdf
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Paragraph 14

14. Requests shall be made in writing or, wheresips, by any means capable of
producing a written record, in a language acceptatb the requested State Party, under
conditions allowing that State Party to establishteenticity. The Secretary-General of the United
Nations shall be notified of the language or langes acceptable to each State Party at the time it
deposits its instrument of ratification, acceptamceapproval of or accession to this Convention.
In urgent circumstances and where agreed by thteeSRarties, requests may be made orally but
shall be confirmed in writing forthwith.

(@) Summary of information relevant to reviewing the implementation of the article

706. The reviewers considered Section 12 (2) of the Mtithin the Commonwealth Act as
containing requirements provided for in paragraglofithe UNCAC article.

Mutual Assistance In Criminal Matters Within The r@monwealth (Enactment And
Enforcement) Act

12. Contents of request for assistance

(2) A request shall normally be in writing but i&ying regard to the urgency of the matter it is
expedient to make a request orally, such requedittst confirmed in writing forthwith.

707. Nigeria also provided the following information.

Service of documents - Navigational guide:

I. Documents forwarded from requesting State toGkatral Authority for the purpose of
Service.

ii. Central authority will forward to the Chief Jge of the Federal High Court to effect
service through the Baliliff of the Court.

lii. The Bailiff, after effecting service of the fieign courts process, will depose to an
affidavit of service and forward the same throuigh €Chief Registrar of the Federal High
Court to the Honourable Attorney-General of thedfation of Nigeria.

iv. The Attorney-General (Central Authority) on egut of document will forward same
to the requesting country.

708. Reference is also made to the MLA Guidelines, wiuatline the “Content and Format
of a Letter of Request for MLA to Nigeria” (page Ghe Guidelines provide the address
of the Central authority of Nigeria where requests to be sent as well as the following
instructions (page 8):

“(5) The request shall be:

(a) in writing and, unless otherwise agrees, inEhglish language;

(b) dated and signed by or on behalf of the persaking the request; and
(c) may be transmitted by electronic or througleotheans.”

As noted, the Guidelines were not available ondinthe time of review.

709. The UN Secretary General has not been notified hef language or languages
acceptable to Nigeria at the time it depositsrisirument of ratificatioh

® http://treaties.un.org/doc/Treaties/2003/12/20@®P82002-0%20PM/Related%20Documents/CN.1259.2004-
Eng.pdf
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(b) Observations on the implementation of the artie
710. No examples of implementation were provided.

711. Nigeria is encouraged to ensure that its Guidelaresavailable online to specify the
above requirements.

712. Nigeria is further encouraged to make the releventification to the United Nations
by sending the aforementioned information to théeCAreaty Section, Office of Legal
Affairs, Room M-13002, United Nations, 380 Madiséwe, New York, NY 10017, and a
copy to the Secretary of the Conference of theeSt#&arties to the United Nations
Convention against Corruption, Corruption and EeoiwoCrime Branch, United Nations
Office on Drugs and Crime, Vienna International €enP.O. Box 500, 1400 Vienna,
Austria (uncac.cop@unodc.org). It indicated thatould do so.

Article 46 Mutual legal assistance

Paragraphs 15 and 16

15. A request for mutual legal assistance shalkaion

(a) The identity of the authority making the redques

(b) The subject matter and nature of the invesitgatprosecution or judicial proceeding to
which the request relates and the name and furetdthe authority conducting the investigation,
prosecution or judicial proceeding;

(c) A summary of the relevant facts, except inti@tato requests for the purpose of service
of judicial documents;

(d) A description of the assistance sought andildetd any particular procedure that the
requesting State Party wishes to be followed;

(e) Where possible, the identity, location and ovadiity of any person concerned; and

(f) The purpose for which the evidence, informatioaction is sought.

16. The requested State Party may request addltinf@mation when it appears necessary
for the execution of the request in accordance wétllomestic law or when it can facilitate such
execution.

(@) Summary of information relevant to reviewing the implementation of the article

713. The reviewers considered Section 12 of the MLA imitthe Commonwealth Act as
containing requirements provided for in paragraplofithe UNCAC article.

Mutual Assistance In Criminal Matters Within The r@monwealth (Enactment And
Enforcement) Act

12. Contents of request for assistance

(1) A request for assistance under this Act stait&in all appropriate information as specified in
this section, that is to say-

(a) specify the nature of the assistance requested,;

(b) indicate any limit within which compliance withe request is desired, stating the reasons
therefore;

(c) specify the identity of the agency or authoiitifiating the request;

(d) specify the nature of the criminal matter coned,;

(e) specify whether or not criminal proceedingsehbgen initiated; and

(f) where criminal proceedings have been institutisclose the following information, that is to
say-
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(i) the court exercising jurisdiction in the mater

(i) the identity of the accused person;

(i) the offences of which he stands accused asdnamary of the facts;

(iv) the stage reached in the proceedings; and

(v) any date fixed for further stages in the praiiegs;

(g) where criminal proceedings have not been teitiathe request shall disclose the offence
which the Central Authority of the requesting cauritas reasonable cause to believe have been
committed, with a summary of the known facts.

(2) A request shall normally be in writing but ifing regard to the urgency of the matter it is
expedient to make a request orally, such requedittsd confirmed in writing forthwith.

(b) Observations on the implementation of the artie
714. No examples of implementation were provided.

715. In addition to the referenced provision, refereiscalso made to the MLA Guidelines,
which outline the “Content and Format of a LetteRequest for MLA to Nigeria” (page
6). They further provide that: “Failure to complyithv[these requirements] shall be a
ground for refusing assistance” (page 8). It iommended that Nigeria ensure that the
Guidelines are available online.

Article 46 Mutual legal assistance

Paragraph 17
17. A request shall be executed in accordance tiiithdomestic law of the requested State
Party and, to the extent not contrary to the domdatv of the requested State Party and where
possible, in accordance with the procedures sptifi the request.

(@) Summary of information relevant to reviewing the implementation of the article

716. Nigeria indicated that there is no specific reldvéext, stating however that the
provision is implemented in practice.

(b) Observations on the implementation of the artie

717. The matter is partially specified in Nigeria’s ML&uidelines, which provide for
“details of the procedure which that foreign Statshes Nigeria to follow in giving effect
to the request, including details of the mannerfanch in which any information or thing
is to be supplied to that foreign State pursuanthto request” as well as “a statement
setting out the wishes of that foreign State camoer confidentiality ... [and] details of
the period of time in which that foreign State véishihe request to be met” (page 7).

718. As the matter is not addressed in Nigeria’'s leg@ha it is recommended that Nigeria
adopt relevant measures in the interest of gréaeget certainty to requesting States.

Article 46 Mutual legal assistance

Paragraph 18
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18. Wherever possible and consistent with fundaah@ninciples of domestic law, when an
individual is in the territory of a State Party aids to be heard as a witness or expert by the
judicial authorities of another State Party, thesfiState Party may, at the request of the other,
permit the hearing to take place by video confegeiidt is not possible or desirable for the
individual in question to appear in person in tlegritory of the requesting State Party. States
Parties may agree that the hearing shall be corellidiy a judicial authority of the requesting
State Party and attended by a judicial authorityhaf requested State Party.

(@) Summary of information relevant to reviewing the implementation of the article
719. Nigeria indicated that it has not implemented ghisvision of the Convention.
(b) Observations on the implementation of the artile

720. The provision under review is an optional provisiés noted above under article 32,
it was explained during the country visit that tlegal basis for video testimony in
appropriate cases was being tested in the Nigeaants. However, no examples were
provided.

721. It was explained during the country visit that MeA Bill currently being developed
would provide for the possibility of video confeoemy. The reviewers encourage Nigeria
to consider adopting relevant measures to implertienprovision under review.

Article 46 Mutual legal assistance

Paragraph 19

19. The requesting State Party shall not transmitige information or evidence furnished
by the requested State Party for investigationssecutions or judicial proceedings other than
those stated in the request without the prior cahsé the requested State Party. Nothing in this
paragraph shall prevent the requesting State P&dyn disclosing in its proceedings information
or evidence that is exculpatory to an accused perbothe latter case, the requesting State Party
shall notify the requested State Party prior to theclosure and, if so requested, consult with the
requested State Party. If, in an exceptional casivance notice is not possible, the requesting
State Party shall inform the requested State Pafrtyre disclosure without delay.

(@) Summary of information relevant to reviewing the implementation of the article

722. The reviewers considered Section 10 of the MLA imitthe Commonwealth Act as
relevant.

Mutual Assistance In Criminal Matters Within The r@monwealth (Enactment And
Enforcement) Act

10. Limitation on use of information or evidence

A requesting country under this Act shall not usg anformation or evidence obtained in
response to a request for assistance under thigrAcinnection with any other matter other than
the criminal matter specified in the request withibie prior consent of the requested country.

(b) Observations on the implementation of the artie

723. Limitations on use clauses are contained in thetdoidl treaties with the UK (Article
9(2)), USA (Article VIII) and South Africa (Articl®).
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724. A limitation on use provision is also containedhe MLA Guidelines: “To the extent
permitted by Nigeria law, evidence obtained fromefgn jurisdictions pursuant to an
MLA request will not be used in Nigeria for any ettpurpose other than that specified in
the request without the consent of the foreignsfidtion” (page 6). Nigeria would
consider the disclosure of information that is égatory to an accused person if required
under its domestic legislation or in the courseraghinal proceedings.

725. No examples of implementation were provided asases where Nigeria honoured
limitations on the use of information obtained mad to MLA.

Article 46 Mutual legal assistance

Paragraph 20

20. The requesting State Party may require thatrégpiested State Party keep confidential
the fact and substance of the request, exceptet@xtent necessary to execute the request. If the
requested State Party cannot comply with the reguént of confidentiality, it shall promptly
inform the requesting State Party.

(@) Summary of information relevant to reviewing the implementation of the article

726. The reviewers considered Section 9 of the MLA witkhhe Commonwealth Act as
relevant.

Mutual Assistance In Criminal Matters Within The @monwealth (Enactment And
Enforcement) Act

9. Confidentiality: The Central Authority and albropetent authorities in Nigeria and the
requesting or requested countries respectivelthasase may be, shall use their best endeavours
to keep confidential any request and its contents the information and materials supplied in
compliance with a request, unless such discloseears in the course of criminal proceedings or
where the disclosure is otherwise authorised byQhatral Authority for Nigeria or that other
country.

727. Nigeria provided the following examples of implertegion and cases in which it was
not possible to comply with the requirement of coentiality.
1. FRNV Chief James Onanefe Ibori & Others FHC/ASB/1C/2009.
2. FRN V Chief Diepreye Solomon Peter Alamieyeseigh&HC/L/328C/2005.

(b) Observations on the implementation of the artile

728. Confidentiality clauses are included in the bilatéreaties with the UK (Article 9(1),
USA (Article VI) and South Africa (Article 6).

729. The MLA Guidelines further provide that, “In lineitw established international
practice, the Central Authority Unit will neitheomfirm nor deny the existence of an
MLA request, nor disclose any of its content owsgbvernment departments, agencies,
the courts or enforcement agencies in Nigeria witlibe consent of the requesting State.
Requests are not disclosed further than is nege$saobtain the co-operation of the
witness or other person concerned” (pages 5-6).
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730. Nigeria referred to the cases described abovenddirther information was provided

as to why confidentiality could not be safeguarofethe cited cases.

731. Based on the information provided, it is recommehdeat Nigeria monitor the

application of this provision to ensure that thafatentiality of requests continues to be
ensured as a matter of law and practice.

Article 46 Mutual legal assistance

Paragraph 21

(@)

21. Mutual legal assistance may be refused:
(a) If the request is not made in conformity witke provisions of this article;

(b) If the requested State Party considers thatetten of the request is likely to prejudice
its sovereignty, security, ordre public or othes@stial interests;

(c) If the authorities of the requested State Pavbuld be prohibited by its domestic law
from carrying out the action requested with regaodany similar offence, had it been subject to
investigation, prosecution or judicial proceedingsder their own jurisdiction;

(d) If it would be contrary to the legal systentlu requested State Party relating to mutual
legal assistance for the request to be granted.

Summary of information relevant to reviewing the implementation of the article

732. The reviewers considered Section 6 of the MLA witkhe Commonwealth Act as

relevant.

Mutual Assistance In Criminal Matters Within The r@monwealth (Enactment And
Enforcement) Act

6. Refusal of assistance

(1) The Central Authority for Nigeria after consulon with the President, may refuse to comply
in part or in whole with a request for assistancdeu this Act if the criminal matter in respect of
which the assistance is sought appears to the &énithority to concern-

(a) conduct which does not constitute an offenaeuany law in force in Nigeria;

(b) an offence or proceedings of a political chamgc

(c) conduct which in the requesting country is #ierce only under military law or relating to
military obligations;

(d) conduct in relation to which the person nowused or suspected of having committed an
offence had previously been acquitted or convitied court in Nigeria.

(2) The Central Authority for Nigeria after constlon with the President may refuse to comply
in whole or part with a request for assistance utide Act-

(a) to the extent that it appears to the Centrathéwity aforesaid that compliance would be
contrary to the Constitution of the Federal RepubfiNigeria, 1999 or would be prejudicial to the
security, international relations or other essépiidblic interests of Nigeria; or

(b) where there are substantial grounds leadingCen@ral Authority to believe that compliance
would facilitate the prosecution or punishment af @erson on account of his race, religion,
nationality or political opinions or would causeejudice on account of any of the reasons
aforesaid, to the person affected by the request.

(3) The Central Authority for Nigeria may after soitation with the President, refuse to comply
in whole, or in part with a request for assistarcehe extent that the steps required to be taken i
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order to comply with the request cannot lawfullythken under the any law in force in Nigeria in
respect of criminal matters arising in Nigeria.

(4) An offence shall not be regarded as an offerfca political character for the purpose of
subsection (1) (b) of this section, if it is an evf€e within the scope of any international
convention to which both Nigeria and the requestingequested country, as the case may be, are
parties and which imposes on the parties theretobdigation either to extradite or prosecute a
person accused of the commission of the offence.

(5) The provisions of sections 4, 5 and 6 of thig ghall apply mutatis mutandis to any case in
which Nigeria is either the requesting or requestaghtry, as the case may require.

Reference is also made to Section 5(2) of the Act:

5. (2) If the Central Authority in Nigeria considahat-

(a) the request does not comply with the provisimfrthis Act;

(b) in accordance with the provisions of this Abt assistance ought to be refused either in whole
or in part; or

(c) there are circumstances which are likely toseaa significant delay in complying with the
request,

then the Central Authority of Nigeria shall pronypto inform the Central Authority of the
requesting country, adducing reasons.

733. Nigeria indicated that 4 out of 30 requests reaksiace 2012 were concluded as at 30
May 2013.

(b) Observations on the implementation of the artile

734. Grounds for refusal are also specified in the értdttreaties with the UK (Article 6),
USA (Article 111) and South Africa (Article 3).

735. Nigeria recognizes grounds for refusal in line wiltk Convention.

736. As noted above, the Nigerian authorities indicdted no requests for MLA had been
formally refused by Nigeria to date.

Article 46 Mutual legal assistance

Paragraph 22

22. States Parties may not refuse a request fouahl¢gal assistance on the sole ground
that the offence is also considered to involvesfistatters.

(@) Summary of information relevant to reviewing the implementation of the article

737. Nigeria indicated that the MLA within the CommonwhaAct and EFCC Act, which
are the main enabling, laws do not provide for sarclexception.

(b) Observations on the implementation of the artie
738. The fact that an offence also involves fiscal nratie not a ground for refusal under

the MLA Act or Nigeria’'s bilateral treaties. Theview team found the domestic
legislation to comply with the UNCAC provision. Nexamples were provided where
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Nigeria was able to provide assistance in casedvimg fiscal matters. The provision is
legislatively implemented.

Article 46 Mutual legal assistance

Paragraph 23

23. Reasons shall be given for any refusal of mMdéggl assistance.

(@) Summary of information relevant to reviewing the implementation of the article

739. The reviewers considered Section 5 of the MLA witkihe Commonwealth Act as
relevant.

Mutual Assistance In Criminal Matters Within The rm@wmonwealth (Enactment And
Enforcement) Act

5. Action in the requested country

(1) Subject to this section, where Nigeria is thguested country, the Central Authority shall, in
an appropriate case, grant the assistance requastespeditiously as practicable; and for that
purpose, the Central Authority of Nigeria shall emesthat all competent authorities in Nigeria
comply with the request.

(2) If the Central Authority in Nigeria considelsat-

(a) the request does not comply with the provisirthis Act;

(b) in accordance with the provisions of this Abg assistance ought to be refused either in whole
or in part; or

(c) there are circumstances which are likely toseaa significant delay in complying with the
request.

then the Central Authority of Nigeria shall pronyp#o inform the Central Authority of the
requesting country, adducing reasons.

(b) Observations on the implementation of the artie

740. Relevant measures are also found in Nigeria's dygéttreaties with the UK (Article
6(4)), USA (Article V) and South Africa (Article B)). The matter is not addressed in
Nigeria’s MLA Guidelines.

741. The review team found the domestic legislation caamply with the UNCAC
provision. The provision under review is legislativimplemented.

Article 46 Mutual legal assistance

Paragraph 24

24. The requested State Party shall execute theestfor mutual legal assistance as soon
as possible and shall take as full account as pessif any deadlines suggested by the requesting
State Party and for which reasons are given, pedirin the request. The requesting State Party
may make reasonable requests for information onsthtis and progress of measures taken by
the requested State Party to satisfy its requebe fequested State Party shall respond to
reasonable requests by the requesting State Partthe status, and progress in its handling, of
the request. The requesting State Party shall ptiynipform the requested State Party when the
assistance sought is no longer required.
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(@) Summary of information relevant to reviewing the implementation of the article

742. Nigeria has developed MLA Guidelines.

743. Nigeria indicated that 4 out of 30 requests reaksiace 2012 were concluded as at 30
May 2013.

(b) Observations on the implementation of the artie

744. The reviewers noted Section 5(1) of the MLA Commealth Act, which directs the
Central Authority to grant assistance “as expedgip as practicable”. Similar provisions
are found in the bilateral treaties with the UK t{@&le 5), USA (Article V) and South
Africa (Article 5).

745. As noted under paragraph 13 of the article abovespecific timeframes are specified
in the Guidelines, nor is there any specified pdoce for regulating timeframes or
periodic follow up. The cited statistics on comptetMLA requests also do not
conclusively indicate timely execution, as the m&joof requests were still pending at
the time of review.

746. A more detailed procedural manual could be advestdrlthe Central Authority in this
respect, which is applicable to all incoming MLAquests. Examples of good practice
from other jurisdictions could also be providedefuested by Nigeria.

Article 46 Mutual legal assistance

Paragraph 25

25. Mutual legal assistance may be postponed bydfeested State Party on the ground
that it interferes with an ongoing investigatiompgecution or judicial proceeding.

(@) Summary of information relevant to reviewing the implementation of the article

747. The reviewers considered Section 5(2)(c) of the Mki#hin the Commonwealth Act
(quoted above) as relevant.

(b) Observations on the implementation of the artile

748. No case examples were provided where Nigeria pasgpassistance on the ground of
an ongoing investigation or proceeding.

749. Relevant provisions are also found in the bilaténedties with the USA (Article III)
and South Africa (Article 3(4)). Although the trgatvith the UK contains relevant
measures in Article 5, it also permits assistamced refused on the specified grounds
(Article 6). In the interest of greater legal cartg, Nigeria may wish to consider adopting
measures to more clearly regulate the issue.

Article 46 Mutual legal assistance
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Paragraph 26

26. Before refusing a request pursuant to paragr&ghof this article or postponing its
execution pursuant to paragraph 25 of this arti¢hes requested State Party shall consult with the
requesting State Party to consider whether assiganay be granted subject to such terms and
conditions as it deems necessary. If the reque8tate Party accepts assistance subject to those
conditions, it shall comply with the conditions.

(@) Summary of information relevant to reviewing the implementation of the article

750. The reviewers considered Section 5 (2) of the ML#hin the Commonwealth Act,
cited above, to be partially relevant..

(b) Observations on the implementation of the artie

751. Section 5 (2) of the MLA Act partially addresse< tlssue, although a duty of
consultation before refusing or postponing asst&ais not specified. The matter is
partially addressed in the bilateral treaties @gample, the treaty with the USA, which
provides for a duty to consult before refusing gtssice, Article III).

752. No case examples were provided where such consualtatvere held.

753. In the interest of greater legal certainty, it scommended that Nigeria adopt
measures to more clearly regulate the issue, imgud future treaties.

Article 46 Mutual legal assistance

Paragraph 27

27. Without prejudice to the application of paraghal?2 of this article, a witness, expert or
other person who, at the request of the requesHitaje Party, consents to give evidence in a
proceeding or to assist in an investigation, pregesm or judicial proceeding in the territory of
the requesting State Party shall not be prosecudethined, punished or subjected to any other
restriction of his or her personal liberty in thaerritory in respect of acts, omissions or
convictions prior to his or her departure from ttegritory of the requested State Party. Such safe
conduct shall cease when the witness, expert @rqibrson having had, for a period of fifteen
consecutive days or for any period agreed uporhkyStates Parties from the date on which he or
she has been officially informed that his or heegance is no longer required by the judicial
authorities, an opportunity of leaving, has neveltiss remained voluntarily in the territory of the
requesting State Party or, having left it, has raad of his or her own free will.

(@) Summary of information relevant to reviewing the implementation of the article

754. The reviewers considered Section 25 of the MLA imitthe Commonwealth Act as
relevant.

Mutual Assistance In Criminal Matters Within The r@monwealth (Enactment And
Enforcement) Act

25. Indemnity of persons appearing

(1) Subject to the provisions of section 20 of tArt, any witness appearing in the requested
country in response to a request under sectiorf ffdvAct or persons transferred to that country
in response to a request under section 18 of thtsshall be immune in the requesting country
from prosecution, detention or any other restrictdd personal liberty in respect of criminal acts,
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omissions or convictions before the time of the atkpe of the witness from the requested
country.

(2) The immunity conferred under subsection (1thif section shall cease-

(a) in the case of a witness appearing in resptimserequest under section 17 or 18 of this Act,
when the witness having had been notified by thgrapiate authority that his presence was no
longer required and having afforded him the opputyuto leave the country, he has continued to
remain in the requesting country or having lefb&,has returned to it, and

(b) in the case of a person in custody transfamedsponse to a request made under section 19 of
this Act and remaining in custody, when he has lsekmned to the requested country.

(b) Observations on the implementation of the artie

755. The matter is addressed in some of the bilateealtis (e.g., USA, Article X; and
South Africa, Article 11). Although the provisios largely implemented in the existing
law and treaties, Nigeria is invited to considerrenolearly specifying the issue, as no
case examples were provided where such safe condiscassured.

Article 46 Mutual legal assistance

Paragraph 28

28. The ordinary costs of executing a request dbalborne by the requested State Party,
unless otherwise agreed by the States Parties coede If expenses of a substantial or
extraordinary nature are or will be required to fiithe request, the States Parties shall consult t
determine the terms and conditions under which rerguest will be executed, as well as the
manner in which the costs shall be borne.

(@) Summary of information relevant to reviewing the implementation of the article

756. The reviewers considered Section 11 of the MLA imitthe Commonwealth Act as
relevant.

Mutual Assistance In Criminal Matters Within The @monwealth (Enactment And

Enforcement) Act

11. Expenses of compliance

(1) Except as provided in the following provisioofsthis section, a requesting country shall not
incur any claim for expenses arising out of comp® by the competent authorities of the
requested country.

(2) The requesting country shall be responsibldiertravel and incidental expenses of witnesses
travelling to and from the requested country, ideig the travelling and incidental expenses of
accompanying officials, fees of experts and thascibsny translation required by the requesting
country.

(3) If in the opinion of the requested country gxpenses to be incurred in order to comply with
the request are of an extraordinary nature, ther@leAuthority of the requested country shall
consult with the Central Authority of the requegtrountry as to the terms and conditions under
which compliance with the request may continue andhe absence of such agreement, the
requested country may refuse to comply with theiest

(b) Observations on the implementation of the artie

757. The cited provision largely corresponds to the gamph under review. Relevant
measures are also found in the bilateral treatigstive UK (Article 8), USA (Article VII)

Page 202 of 217



and South Africa (Article 8)._The MLA Guidelinesrtain similar provisions (pages 8-
9). However, no examples of how cost arrangemergere vihandled in practice were
provided.

Article 46 Mutual legal assistance

Paragraph 29
29. The requested State Party:

(a) Shall provide to the requesting State Partyiespf government records, documents or
information in its possession that under its domdatv are available to the general public;

(b) May, at its discretion, provide to the requegtiState Party in whole, in part or subject
to such conditions as it deems appropriate, comiEsny government records, documents or
information in its possession that under its doimdatv are not available to the general public.

(@) Summary of information relevant to reviewing the implementation of the article

758. The reviewers considered Sections 14, 16 and 26thef MLA within the
Commonwealth Act as relevant.

Mutual Assistance In Criminal Matters Within The M@monwealth (Enactment And

Enforcement) Act

14. Service of documents

(1) A request under this Act may seek assistantieeiservice of documents relevant to a criminal
matter arising in the requesting country.

(2) A request under this section shall be accongghhy the documents to be served and, where
those documents relate to attendance in the reggesbuntry, such notice as the Central
Authority of the requesting country is able to pgdevpertaining to any outstanding warrants or
other judicial orders in criminal matters issuedm@de against the person to be served.

(3) The Central Authority of the requested coustngll endeavour to have the documents served-
(a) in the particular method stated in the reques#ss such method is incompatible with the law
of the requested country; or

(b) by any method prescribed by the law of the estgd country for the service of documents in
criminal proceedings.

(4) The requested country shall transmit to the t@érAuthority of the requesting country a
certificate as to the service of documents orh& tdocuments have not been served, as to the
reasons which have prevented service.

16. Production of judicial or official records

(1) A request under this Act may seek the produactibjudicial or official records relevant to a
criminal matter arising in the requesting country.

(2) For the purposes of this section, “judicialaet means judgments, orders and decisions of
courts and tribunals and other documents held bicipl or tribunal authorities and “official
record” means documents held by government depatthoe agencies or prosecution authorities.
(3) The requested country shall provide copiesidicjal or official records not publicly available,
to the same extent and under the same circumstascagply to the provision of such records to
its own law enforcement agencies or prosecutigadicial authorities.

26. Transmission and return of material

(1) Where compliance with a request under this iAeblves the transmission to the requesting
country of any document, record or property, tiipiested country-
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(a) may postpone the transmission of such matéitak required in connection with proceedings
in that country, and in such a case shall provieltified copies of a document or record pending
transmission of the original; or

(b) may require the requesting country to agregutth terms and conditions as may protect third
party interests in the material to be transmitted may refuse to effect such transmission pending
such agreement.

(2) Where any document, record or property is tratted to the requesting country in compliance
with a request under this Act, it shall be returnedhe requested country when it is no longer
required in connection with the criminal matter gfied in the request unless that country has
indicated that its return is not desired.

(b) Observations on the implementation of the artie

759. Some of Nigeria’s bilateral treaties contain pramis in this regard, e.g., USA
(Article XI) and South Africa (Article 12). No exaes of implementation were
provided.

Article 46 Mutual legal assistance

Paragraph 30

30. States Parties shall consider, as may be napgshe possibility of concluding bilateral
or multilateral agreements or arrangements that ldaerve the purposes of, give practical effect
to or enhance the provisions of this article.

(@) Summary of information relevant to reviewing the implementation of the article

760. Nigeria referred to the bilateral and multilatertdeaties, and examples of
implementation stated above.

(b) Observations on the implementation of the artie

761. The list of Nigeria’s bilateral and multilateralragments on MLA is provided in the
introduction to this article. The observations m#ude are referred to.

(c) Challenges related to article 46

762. Nigeria has identified the following challenges asslues in fully implementing the
article under review:
1. Inter-agency coordination
2. Limited capacity
3. Limited resources for implementation
4. Specificities in its legal system

(d) Technical assistance needs related to articlé& 4

763. Nigeria has indicated that the following forms of technieakistance, if available,
would assist it in better implementing the artigheder review:
1. Summary of good practices/lessons learned.
2. Capacity-building programmes for authorities resole for international
cooperation in criminal matters.
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3. Development of an action plan for implementation.
4. Model treaties.

764. Nigeria has received the previously mentioned foofritechnical assistance from:
1. The United States Embassy;
2. UNODC/European Union;
3. United Kingdom Department for International Devetamt (DfID).

765. Nigeria indicated that the extension or expansibrsuch assistance would help it
more fully implement the article under review.

Article 47 Transfer of criminal proceedings

States Parties shall consider the possibility efhsferring to one another proceedings for
the prosecution of an offence established in acmoecd with this Convention in cases where such
transfer is considered to be in the interests efggthoper administration of justice, in particular i
cases where several jurisdictions are involvedhwitview to concentrating the prosecution.

(@) Summary of information relevant to reviewing the implementation of the article
766. Nigeria indicated that it has not implemented #riscle of the Convention.
(b) Observations on the implementation of the artie

767. It was explained during the country visit thatrthdas been law or practice on the
transfer of criminal proceedings to or from Nigeaad that there is no law, treaty or
practice on the issue. Nigeria is encouraged tcsiden taking relevant measures to
implement the article.

Article 48 Law enforcement cooperation

1. States Parties shall cooperate closely with anether, consistent with their respective
domestic legal and administrative systems, to eoddhne effectiveness of law enforcement action
to combat the offences covered by this Conventgiates Parties shall, in particular, take
effective measures:

(a) To enhance and, where necessary, to estaltishrels of communication between their
competent authorities, agencies and services irrmotal facilitate the secure and rapid exchange
of information concerning all aspects of the offemcovered by this Convention, including, if the
States Parties concerned deem it appropriate, limiis other criminal activities;

(b) To cooperate with other States Parties in catidig inquiries with respect to offences
covered by this Convention concerning:

(i) The identity, whereabouts and activities of quers suspected of involvement in such
offences or the location of other persons concerned

(i) The movement of proceeds of crime or propeeyived from the commission of such
offences;

(i) The movement of property, equipment or otimstrumentalities used or intended for
use in the commission of such offences;
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(c) To provide, where appropriate, necessary itemguantities of substances for analytical
or investigative purposes;

(d) To exchange, where appropriate, informationhwitther States Parties concerning
specific means and methods used to commit offeeesed by this Convention, including the use
of false identities, forged, altered or false doemts and other means of concealing activities;

(e) To facilitate effective coordination betweerithcompetent authorities, agencies and
services and to promote the exchange of personnél ather experts, including, subject to
bilateral agreements or arrangements between thteStarties concerned, the posting of liaison
officers;

(f) To exchange information and coordinate admiaiste and other measures taken as
appropriate for the purpose of early identificatiohthe offences covered by this Convention.

(@) Summary of information relevant to reviewing the implementation of the article
768. Nigeria cited the following measures.

1. Section 6 of the EFCC Act 2004
"The Commission shall be responsible for -
(a) the enforcement and the due administratioh@frovisions of this Act;
(b) the investigation of all financial crimes inding advance fee fraud, money laundering,
counterfeiting, illegal charge transfers, futuresrket fraud, fraudulent encashment of
negotiable instruments, computer credit card fraodfract scam, etc.;
(c) the co-ordination and enforcement of all ecoiomnd financial crimes laws and
enforcement functions conferred on any other pess@uthority;
(d) the adoption of measures to identify, traceefe, confiscate or seize proceeds derived
from terrorist activities, economic and financiainoes related offences or the properties the
value of which corresponds to such proceeds;
(e) the adoption of measures to eradicate the cesmom of economic and financial crimes;
() the adoption of measures which includes coaidid preventive and regulatory actions,
introduction and maintenance of investigative apndtil techniques on the prevention of
economic and financial related crimes;
(9) the facilitation of rapid exchange of sciemtifind technical information and the conduct of
joint operations geared towards the eradicatioecohomic and financial crimes;
(h) the examination and investigation of all repdrtases of economic and financial crimes
with a view to identifying individuals, corporatedies or groups involved;
() the determination of the extent of financiab$oand such other losses by government,
private individuals or organizations;
() collaborating with government bodies both withand outside Nigeria carrying on
functions wholly or in part analogous with thosele Commission concerning -
(i) the identification, determination, of the whab®uts and activities of persons suspected of
being involved in economic and financial crimes,
(i) the movement of proceeds or properties derifredh the commission of economic and
financial and other related crimes;
(iif) the exchange of personnel or other experts,
(iv) the establishment and maintenance of a sy&bemonitoring international economic and
financial crimes in order to identify suspiciouarsactions and persons involved,
(v) maintaining data, statistics, records and repan person, organizations, proceeds,
properties, documents or other items or assetd$vestan economic and financial crimes;
(vi) undertaking research and similar works witlview to determining the manifestation,
extent, magnitude, and effects of economic anchfiizd crimes and advising government on
appropriate intervention measures for combatingesam
(k) dealing with matters connected with the extiiadi deportation and mutual legal or other
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assistance between Nigeria and any other countohiimg Economic and Financial Crimes;

() The collection of all reports relating suspigfo financial transactions, analyse and
disseminate to all relevant Government agencies;

(m) taking charge of, supervising, controlling, atinating all the responsibilities, functions
and activities relating to the current investigatend prosecution of all offenses connected
with or relating to economic and financial crimes;

(n) the coordination of all existing economic andahcial crimes, investigating units in
Nigeria;

(o) maintaining a liaison with office of the AttawGeneral of the Federation, the Nigerian
Customs Service, the Immigration and Prison SerBward, the Central Bank of Nigeria, the
Nigeria Deposit Insurance Corporation, the NatioDalg Law Enforcement Agency, all
government security and law enforcement agencigs sarch other financial supervisory
institutions in the eradication of economic andfinial crimes;

(p) carrying out and sustaining rigorous public antightenment campaign against economic
and financial crimes within and outside Nigeria;and

(g) carrying out such other activities as are nemgsor expedient for the full discharge of all
or any of the functions conferred on it under hes."

2. Section 66(3) of the Corrupt Practices and Othédated Offences Act 2000

"(3) The Commission shall have the power to endhgeservice of INTERPOL or such local
or international institution, body or persons psss®y special knowledge or skill on the
tracing of properties or detention of cross boxdanes."

769. Nigeria indicated that it does not have a dataltbsmigh which information can be
shared.

770. Nigeria provided the following examples of implertegion:
1. FRNV Chief James Onanefe Ibori & Others FHC/ASB/1C/2009.
2. FRN V Chief Diepreye Solomon Peter Alamieyeseigh&HC/L/328C/2005.
3. FRN Erastus Akingbola, ID/148C/2011; FHC/L/CS/2012.
4. FRN V Cecilia Ibru, FHC/L/CS/297C/09.

771. Nigeria provided the following recent case examplieisnplementation.
1. FRN Erastus Akingbola, ID/148C/2011; FHC/L/CS/2012.
2.FRN V Cecilia Ibru, FHC/L/CS/297C/09.

772. As noted under article 44, Nigeria has cooperatdith whe following competent
authorities in investigations and prosecutions]uidiog in the Ibori case referred to
above:

United States of America Federal Bureau of Invesion;

United Kingdom Metropolitan Police;

Netherlands Police;

Australian Federal Police;

Federal German Police;

South African Police.

ouhwnE

773. Nigeria has also signed agreements with the follgaw enforcement organizations:
1. Joint Working Agreement with British Serious FraDffice
2. MOUs with the U.S. Department of Justice, U.S. &dsispection Service and U.S.
Consumer Protection Agency.
3. MOUs with the Australian Federal Police and the esAustralian Police Force.
4. South African Police.
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The examples and agreements on law enforcemené@am are also listed under article
44 above, as they relate equally to extradition.

774. Nigeria also cooperates through the Egmont Groulpirzdincial Intelligence Units and
INTERPOL. Following the country visit, Nigeria prioed examples of cooperation
through INTEROPL, none of which related to corraptrelated offences. No statistics of
police cooperation or cooperation by the NFIU wanavided.

775. At the time of review, the NFIU had signed 33 MOwi¢h other FIUs, as follows.

S/IN FIU /COUNTRY DATE OF SIGNING LOCATION OF
SIGNING

1 | Anti-Money Laundering Office 7" APR 2006 Abuja, Nigeria
(AMLO) Thailand

2 | National Financial Intelligence 17" OCT 2006 Abuja, Nigeria
Processing Unit (CENTIF-SENEGAL
Senegal

3 | Financial Reporting Authority 8" FEB 2007 Abuja, Nigeria
(CAYFIN) Cayman lIslands

4 | State Committee on for Financial 17" OCT 2007 Kyiv Ukraine
Monitoring of Ukraine (SCFM)

5 | Unusual Transactions Reporting 12" MAR 2008 Seoul, Korea
Centre(MOT) Curacao

6 | Financial Intelligence Centre (FIC) 12" MAR 2008 Abuja, Nigeria
South Africa

7 | Financial Intelligence Inspectorate and 4" APR 2008 Abuja, Nigeria
Evaluation Unit (“FIIES”),Zimbabwe

8 Federal Service of Financial 26" MAY 2008 Seoul, Korea
Monitoring (FSFM)Russia

9 | Financial Intelligence Unit (FIU) 27" MAY 2008 Seoul, Korea
Bahamas

10 | National Office for the Prevention and 28" MAY 2008 Seoul, Korea
Control of Money
Laundering(ONPCSB)
Romania

11 | Financial Intelligence Agency (FIA) 27" MAY 2009 Doha, Qatar
Bermuda

12 | Anti-Money Laundering and 27" MAY 2009 Doha, Qatar
Suspicious Cases Unit (AMLSCU)
United Arab Emirates

13 | Anti-Money Laundering Council 27" MAY 2009 Doha, Qatar
(AMLC) Philippines

14 | Money Laundering Prevention 8" Aug 2009 Abuja, Nigeria
Directorate (MLPDMacedonia

15 | Financial Intelligence Uni¥auritius 20" OCT 2009

16 | National Unit for the Processing of 12" OCT 2010 Chisinau, Moldova
Financial InformatiorCéte d'lvoire
(CENTIF-CI)

17 | Financial Intelligence Unit (FIU-IND) 12" OCT 2010 Chisinau, Moldova
India

18 | Financial Crimes Enforcement 12" OCT 2010 Chisinau, Moldova
Network (FInCEN)United States of
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Africa

19

Unit Perisikan Kewangan, Bank
NegaraMalaysia (UPWBNM)

12" OCT 2010

Chisinau, Moldova

20 | JapanFinancial Intelligence Center 17" JAN 2011 Abuja, Nigeria
(JAFIC)
21 | Financial Intelligence Unit a$t. 2"° FEB 2011 Abuja, Nigeria

Maarten

22

Office for Prevention and Control of
Money Laundering(OPCMLMoldova

JULY 2011

Yerevan, Armenia

23 | Financial Intelligence Unit (FIU) 23 AUG 2011 Abuja, Nigeria
Barbados
24 | Cellule Nationale de Traitement des 16" NOV 2011 Lomé, Togo

Informations Financiéres, CENTIF-
BF, Burkina Faso

25

The Anti-Money Laundering division,
Investigation Bureau, Ministry of
JusticeThe People’s Republic of
China

31°T JAN 2012

Manila, Philippines

26

Financial Intelligence Centre
Ghana

251 JUNE 2012

Abuja, Nigeria

27

Cellule Nationale de Traitement des
Informations Financieres, CENTIF-
Mali

21°'NOV 2012

Dakar, Senegal

28

Cellule Nationale de Traitement des
Informations Financieres, CENTIF-
Niger

22" NOV 2012

Dakar, Senegal

29

Cellule Renseignement
Financier/Cellule Nationale de
Traitement des Informations
Financiéres, CENTIF/CRFogo

21° DEC 2012

Abuja, Nigeria

=

=

30 | UAF- Panama AJuULY 2013 Sun City, South Africa
31 | Financial Intelligence Univlalawi 4" JULY 2013 Sun City, South Africs
32 | Cellule Renseignement February, 2014 Abuja, Nigeria
Financier/Cellule Nationale de
Traitement des Informations
Financieres, CENTIF/CREape
Verde
33 | The Financial Intelligence Unit of the 7" May, 2014 Niamey, Niger

Republic of Sierra Leone

776. The following example of direct law enforcement pemation is mentioned in the

Newsletter of the Nigerian FIU, 2011 (Volume 5uis<l)®.

Currency and Monetary Instruments Reports (CMIR)dtive.

It is believed that Politically Exposed Persons BBIE in Nigeria use individuals as a
medium to move cash across borders from Nigerideteeloped countries of the world,
particularly China, the USA and the UK. It is alsertain that Nigerians resident in the
USA, UK and other developed countries, who are gedan illegal acts, use this same
medium to transfer the proceeds of their crimiras anto Nigeria from these countries.

19 http://www.nfiu.gov.ng/index.php?option=com_jooreddask=doc_download&gid=62&Itemid=71
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These acts are further aided by the inadequacyigdrid’s currency declaration laws, the
administrative systems and procedures. It is fréms background that the Nigerian
Financial Intelligence Unit (NFIU) and the US FIWinancial Crimes Enforcement
Network (FINCEN) embarked on a joint US Currency &onetary Instruments Reports
(CMIR)/Nigerian Currency Declaration Reports (CDR)palysis project under the
NFIU/FINCEN Analyst exchange program, which tookeef in 2009. The initiative is
aimed at addressing the challenges associatedilidih cross border cash movement
from Nigeria to other countries. In view of thisa officials of Fincen visited the NFIU,
to work with some analysts in the NFIU on this prtj The Nigeria Customs Service co-
operated with the NFIU on this project and provitleel NFIU with export transaction and
other relevant records to corroborate the CMIR diatten the US. This has proved very
useful in the analysis of the US CMIR Data and dkeaeration of intelligence packages.
The NFIU/FINCEN project is aimed at analyzing thBIIRQ/CDR data for patterns in
currency declaration, repeated travelers, locatammsany suspicious activity arising from
the declarations. As a follow up to the visit mége=inCEN, a group of analysts from the
NFIU visited FINnCEN, to discuss the prospects & @MIR exchange program and to
come up with improved goal indicators to guide gsial in their work.

Since the beginning of the project to date the NageFIU has received a total of 6,627
CMIR reports from FINCEN in 9 batches. From thesgorts the Unit has developed and
disseminated two intelligence packages to FINCENM dgéssemination to US law
enforcement agencies, four intelligence packagekww enforcement agencies in Nigeria
and is currently working on five cases. This exgd®program has a lot of advantages,
some of which are: The CMIR/CDR has provided antamdhl information source for the
NFIU’s analysis, and a good platform for trade-laseoney laundering analysis and
investigations for the NFIU and the Nigerian CussoBervice. It has also provided a
deeper understanding of the declaration regimesgstem of United States and can be
used to study the declaration regimes of othesglictions.

777. Nigeria is a member of the Inter-Governmental ActiGroup against Money
Laundering in West Africa (GIABA). GIABA was estadhied on 10 December 1999 by a
decision of the ECOWAS. GIABA became an Associagmier of the Financial Action
Task Force (FATF) in June 2010. The objectives IXEA are to:

* Protect the national economies and the financidl lanking systems of signatory
States against the proceeds of crime and combéntrecing of terrorism;

* Improve measures and intensify efforts to combaipttoceeds from crime;

» Strengthen cooperation amongst its members.

778. Regarding subparagraph 1(d) of the article undéewe Nigeria referred to Section
6(g) and (k) of the EFCC Act of 2004 (quoted aboaey provided the following
examples of cases in which the above provisiorbeas applied.

1. Adewale Nurudeen Case No. ID/78C/07

A 56-year old female Gold Coast resident met aagertBenson Lawson’
purporting to be a 57-year old British civil engenevorking in Nigeria on a dating
site. The victim sent $47,816 as medical fees tgeNa for Benson said to be in
coma. The case was reported to EFCC in 2007 vi&treensland Police service.
The principal suspect was arrested through theraited delivery of a Federal
Express package in 2007. He was identified to bewsde Nurudeen, a surveying
and geo-informatics engineering university undedgede. The suspect was charged
to the Lagos State High Court and was convicte@l ¢tamulative term of 29 years’
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imprisonment. He was ordered to refund the mondgined and has so far repaid
$5,900 and N514,212.10. The money was sent toithienvthrough the Australian
High Commission, Nigeria.

2.Bike John Niyi, Case No. ID/141C/1 1.

28-year old Bike John Niye falsely represented kifnas ‘Toby Encore’ to a 57-year
old lady in Avon, whom he met on the Internet s#imglesnet.com. The victim sent a
blackberry phone and cash sum of $40,020, stuffeide a teddy bear, to the suspect in
Lagos in May 2010. The suspect was arrested inn&ralted delivery operation and
found to have earlier collected another $25,00énftbe same victim. The suspect was
convicted to 17 years’ imprisonment by the LagadeSHigh Court.

3. Nosakhare Peter lyen Case No. FHC/L/62C/06.

A Nigerian graduate of computer science registendth the “Association of the
Advancement of Criminal Activity” also known as “@t Services” using a screen
name. He has a wide number of contacts in the eahuircle, and posts his exploits
and specialization on the Internet. The suspect & cheques to an American
victim, who remitted the value of the cheques tigtoMVestern Union to Nosa in Benin
City and Lagos, respectively. EFCC, in conjunctwith undercover investigators of
the US Postal Inspection Service, arrested theestisp Lagos. The suspect was
convicted to 5 years’ imprisonment in May 2013 hg Federal High Court in Nigeria.

779. Nigeria indicated that the exchange of specificaadated information in accordance
with subparagraph 1(d) is done under the generalepdo detect and investigate
corruption and economic and financial crimes, piedi such exchange is not prohibited
by law and does not violate the right of the de#arid

780. It was further explained that in practice, the apiges of EFCC or the concerned
agency in Nigeria, upon receipt of necessary in&diom work undercover with the
relevant competent authorities and the courier @mpThey keep a tab on or monitor
the transaction in order to arrest the culpritti#g point of delivery the operatives act as
the delivery agents of the courier company or nske they are present when the culprit
or his confederate comes to collect the parcelamney. He is then arrested.

781. Concerning subparagraph 1(e), Nigeria referredeti®n 6(j)(iii) of the EFCC Act of
2004 (quoted above) and provided the following epdas of cases in which the
referenced provision has been applied:

1. An official from the U.S. Department of Justice wstationed in Nigeria to work
closely with the EFCC, ICPC and Nigeria’s Natio#aency for the Prohibition of
Traffic in Persons and Other Related Matters (NABTtom 2004-2007.

2. Some Nigerian officials have been sent to the B&leral Bureau of Investigation
(FBI) for training.

782. Nigeria indicated that the exchange of personnti thie USA was done on the basis

of the Memorandum of Understanding (MoU) concluaath the U.S. Department of
Justice.
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783. Joint training programmes are also held with INTERPand other international
organizations. In October 2013, the Nigerian EFCCademy hosted the Global
INTERPOL Seminar on Anti-Corruption, Financial Camand Asset Recovery.

784. Regarding subparagraph 1(f), Nigeria referred tctie 6 (j) of the EFCC Act
(quoted above).

(b) Observations on the implementation of the artie

785. Based on the information provided, Nigerian lavioecement authorities cooperate
with their counterparts through regional and inational networks and in specific matters
on a case-by-case basis. It was explained that R¥PKBEL channels have been used in the
investigation of corruption matters and that som@W4 and agreements are in place,
although this is not a prerequisite for direct lamnforcement cooperation. Nigeria
explained that cooperation is done by sharing t#ligence through formal and informal
channels using the principle of reciprocity in thiesence of a treaty. The exchange of
personnel with foreign counterparts has been lgngéh U.S. agencies. For example, the
EFCC has received officers from the U.S. Postapdnson Service and, in 2004 and
2005, also sent officers to the same agency foreetmonth period.

786. Nigeria has a range of networks and channels dlaita enhance the effectiveness of
law enforcement action, as was also discussedglthiencountry visit.

(c) Successes and good practices

787. The EFCC operates a specialized training unit thatleveloping as a center of
learning for other agencies in the West Africa oegiThe establishment and operation of
this training academy is positively noted by theieaers. The exchange of personnel at
the international level was also mentioned durihg ttountry visit, including the
attachment of an ICPC staff member to the Inteomali Anti-Corruption Academy.

Article 48 Law enforcement cooperation

Paragraph 2

2. With a view to giving effect to this ConventiStates Parties shall consider entering into
bilateral or multilateral agreements or arrangemeran direct cooperation between their law
enforcement agencies and, where such agreementsrangements alstatey exist, amending
them. In the absence of such agreements or arraegenbetween the States Parties concerned,
the States Parties may consider this Conventiofeothe basis for mutual law enforcement
cooperation in respect of the offences coverechisy@onvention. Whenever appropriate, States
Parties shall make full use of agreements or aremgnts, including international or regional
organizations, to enhance the cooperation betwkein taw enforcement agencies.

(@) Summary of information relevant to reviewing the implementation of the article
788. Nigeria cited the following measures.
1. The EFCC, NDLEA and NAPTIP have each cooperatedessfully with law
enforcement agencies in other countries to invatgigases of trans-border crimes

within their respective mandates.

Page 212 of 217



2. The EFCC has engaged in law enforcement coopenatth the U.K., USA,
Australia and INTERPOL.

789. Nigeria indicated that it can consider UNCAC as lthsis for mutual law enforcement
cooperation in respect of the offences coverechbyonvention.

(b) Observations on the implementation of the artile

790. The information and observations above on Nigeagieements and arrangements on
law enforcement cooperation are referred to.

791. During the country visit it was clarified that Nigg can consider UNCAC as the basis
for mutual law enforcement cooperation in respekctthe offences covered by the
Convention. An example is the request from the RBpuwf Niger on the basis of
UNCAC (articles 46, 48 and 49) as well as UNTOCedal5 March, 2012, which is
referred to in the introduction to article 46 abovewas explained that the matter
originated as a request for law enforcement codiperahat was followed by a formal
request for MLA. Nigerian law enforcement authesticooperated in the matter and the
person is being prosecuted.

Article 48 Law enforcement cooperation

Paragraph 3

3. States Parties shall endeavour to cooperateimvitheir means to respond to offences
covered by this Convention committed through tleeafisnodern technology.

(@) Summary of information relevant to reviewing the implementation of the article
792. Nigeria cited Section 6(j) of the EFCC Act (quotdzbve).
(b) Observations on the implementation of the artie

793. Nigeria indicated that it has operationalized th&lQDC go-CASE management
system, an integrated investigative case managesnérnalysis tool for government law
enforcement, investigative and prosecution agendies Nigerian Financial Intelligence
Unit also guarantees a high level of security.

(c) Challenges related to article 48

794. Nigeria has identified the following challenges asslues in fully implementing the
article under review:
1. Inter-agency coordination
2. Limited capacity
3. Limited resources for implementation
4. Specificities in its legal system

(d) Technical assistance needs related to articl&4
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795.

Nigeriaindicated that the following forms of technical ia&mnce, if available, would

assist it in better implementing the article undsfiew:

1.
2.

3.

4.

796.

797.

Summary of good practices/lessons learned;

Technological assistance (e.g. set-up and manaderhdatabases/information-
sharing systems);

Capacity-building programmes for authorities respolle for cross-border law
enforcement cooperation;

Development of an action plan for implementation.

Nigeria has received the previous forms of techrasaistance from:

1. United States Embassy.
2.

UNODC/European Union.

Nigeria indicated that the extension or expansibrsuxh assistance would help it

more fully implement the article under review.

Article 49 Joint investigations

(@)
798.

States Parties shall consider concluding bilaterat multilateral agreements or
arrangements whereby, in relation to matters thag he subject of investigations, prosecutions
or judicial proceedings in one or more States, thenpetent authorities concerned may establish
joint investigative bodies. In the absence of sagteements or arrangements, joint investigations
may be undertaken by agreement on a case-by-case bhe States Parties involved shall ensure
that the sovereignty of the State Party in whoe#dey such investigation is to take place is jull
respected.

Summary of information relevant to reviewing the implementation of the article

Nigeria cited the following measures.
1. Section 6 (g) and (j) of the EFCC Act of 2004.
2. Section 6 of the EFCC Act of 2004 (quoted abhaveer UNCAC art. 48(1)(a)).

799. Nigeria provided the following examples of jointvastigations at the international
level:
1. FRN V Chief James Onanefe Ibori & Others FHC/ASB/1C/2009.
2. FRN V Chief Diepreye Solomon Peter Alamieyeseigh&HC/L/328C/2005.
3. FRN V Cecilia Ibru, FHC/L/CS/297C/09.
4. FRN v Awe Odessa, All States Trust Bank & Otherqgconnected to Chief Joshua
Cibi Dariye
5. FRN Erastus Akingbola, 1D/148C/2011; FHC/L/CS/2012.
800. Nigeria referred to the following agreements peaitag to joint investigations:
1. U.S.DOJ
2. U.K. Metropolitan Police
3. INTERPOL
(b) Observations on the implementation of the artile
801. Reference is made to the request from the RepabMiger on the basis of UNCAC

(articles 46, 48 and 49) as well as UNTOC datedvisch, 2012 for assistance with a
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joint investigation pertaining to bribery offencesder article 15 of UNCAC, in which
Nigerian law enforcement authorities cooperatedthagerson is being prosecuted.

802. Based on the information provided, Nigeria has hexperience with joint
investigations in corruption cases at the inteomati level and can conduct such
investigations on the basis of existing agreemandsreciprocity.

(c) Challenges related to article 49

803. Nigeria has identified the following challenges asslues in fully implementing the
article under review:
1. Inter-agency coordination;
2. Limited capacity;
3. Limited resources for implementation;
4. Specificities in its legal system.

(d)  Technical assistance needs

804. Nigeria has indicated that the following forms of technieakistance, if available,
would assist it in better implementing the artigheder review:
1. Summary of good practices/lessons learned
2. Development of an action plan for implementation
3. Capacity-building programmes for relevant legisiatand investigating

805. Nigeria has received the previous forms of tecHrasaistance from:
1. United States Embassy.
2. UNODC/European Union.

806. Nigeria indicated that the extension or expansibrsuzh assistance would help it
more fully implement the article under review.

Article 50 Special investigative techniques

1. In order to combat corruption effectively, edgtate Party shall, to the extent permitted
by the basic principles of its domestic legal gystend in accordance with the conditions
prescribed by its domestic law, take such measasemay be necessary, within its means, to
allow for the appropriate use by its competent adties of controlled delivery and, where it
deems appropriate, other special investigative mémhes, such as electronic or other forms of
surveillance and undercover operations, withintégritory, and to allow for the admissibility in
court of evidence derived therefrom.

2. For the purpose of investigating the offencegeced by this Convention, States Parties
are encouraged to conclude, when necessary, apjatepbilateral or multilateral agreements or
arrangements for using such special investigataehmhiques in the context of cooperation at the
international level. Such agreements or arrangemeshill be concluded and implemented in full
compliance with the principle of sovereign equatifyStates and shall be carried out strictly in
accordance with the terms of those agreementsrangements.

3. In the absence of an agreement or arrangemeségforth in paragraph 2 of this article,
decisions to use such special investigative teclasict the international level shall be made on a
case-by-case basis and may, when necessary, takednsideration financial arrangements and
understandings with respect to the exercise o§gliction by the States Parties concerned.

Page 215 of 217



4. Decisions to use controlled delivery at the rin&ional level may, with the consent of the
States Parties concerned, include methods suchtascepting and allowing the goods or funds to
continue intact or be removed or replaced in wramién part.

(@) Summary of information relevant to reviewing the implementation of the article
807. Nigeria cited Section 6(f) of the EFCC Act (quotdzbve).

808. Nigeria indicated that special investigative teciuieis are done under the general
power to detect and investigate corruption, anchesoc and financial crimes, provided
such techniques are not prohibited by law and doviadate the right of the defendant.
They are not limited to any specified period ofdim

809. Furthermore, the EFCC and the NDLEA can apply speteéchniques in the
investigation of money laundering and terrorisafining, including controlled delivery,
interception of communication records and documeaqsiired for effective investigation
and prosecution of cases.

810. Regarding paragraphs 2 and 3, Nigeria referredheobilateral and multilateral MLA
treaties previously mentioned.

(b) Observations on the implementation of the artile

811. It was explained during the country visit that cofied deliveries have been done at
the international level, and that these are usu@hducted in corruption cases. Examples
involving cases with the U.S. Postal Inspectionvigerwere referred to.

812. Another case example was mentioned during the cpwdit in which the Nigerian
law enforcement authorities assisted the U.S. RB ¢corruption case that led to the arrest
of U.S. Congressman William J. Jefferson.

813. In the case of FRN V Chief Diepreye Solomon Peter Alamieyeseigha
FHC/L/328C/2005 referred to above, there was sommweglance of the person’s
movement by Nigerian authorities in Germany. It veaplained that the EFCC sent an
investigator to Germany to conduct surveillancé&grmany so he could be arrested by
the UK authorities.

814. Regarding paragraphs 2 and 3, it is noted thatatieve-mentioned treaties do not
specifically mention joint investigations. Howevert was explained that such
investigative measures would be permitted in fuethee of the objectives of the treaties.
While the reviewers were of the understanding thiatwould most likely be preceded by
a formal MLA request, they also refer to the MOUsd aagreements on direct law
enforcement cooperation, including on the basigeofprocity, and under multilateral
agreements, that would permit such techniques.

815. There was some lack of certainty as to the legsisbfar admitting evidence derived
from special investigative techniques in a courtagf. As mentioned above under article
32, the Nigerian authorities explained that thealdgasis for video testimony was being
tested in the courts, given the limited budgetsthed agencies to compel witnesses
especially from remote locations to appear in coMibreover, the MLA Bill currently
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being developed would provide for the possibility video conferencing. No further
information was available.

816.

While it appears that there is no challenge to oohdg special investigative

techniques at the international level in appropriatases under Nigeria’s general
investigative powers, the reviewers recommend lthigéria consider clarifying the legal

basis for admissibility of evidence derived thevefr in accordance with the provisions
under review.

(©)

817.

Challenges related to article 50

Nigeria has identified the following challenges assues in fully implementing the

article under review:

ogrwpbRE

(d)
818.

Inter-agency coordination;

Specificities in its legal system;

Limited awareness of state-of-the-art special itigatve techniques;
Limited resources for implementation (e.g. humauadficial/other);
Limited capacity.

Technical assistance needs related to articl®5

Nigeria has indicated that the following forms of technieakistance, if available,

would assist it in better implementing the artigheder review:

1.
2.

3.

819.

Summary of good practices/lessons learned;

Capacity-building programmes for authorities resplole for designing and managing
the use of special investigative techniques;

Development of an action plan for implementation.

Nigeria indicated that the extension or expansibrsuxh assistance would help it

more fully implement the article under review.
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